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Associates, (Jean-ClaudeSakellarios of& Manchester Sakellarios on
the fororally), plaintiff.brief and the

P.A., (RobertShaines & McEachem. of Portsmouth A Shaines and
brief,L.Alec McEachem on the and Mr. Shames fororally), defendant

Jay C. Edwards.

McLane, Middleton, P.A,RaulersonGraf, & of Manchester F.(Ralph
brief),Holmes K.and John Hatch on the for AnthonyR. Laughrey, as

amicus curiae.

Boyle, Plymouth, Auto,Gerard J. of for defendants Minato LLC and
Boyle,James filed no brief.

NADEAU, J. Defendant Jay C. Edwards theappeals Superior Court’s
J.)(McHugh, order hisdenying motion to compel plaintiff,the RAL

(RAL),Group,Automotive Inc. to post an irrevocable ofletter credit
pursuant to court-approvedboth a agreementsettlement between the
parties and subsequenta court order. We vacate and remand.

The record reveals the following facts. Edwards owns real inproperty
Portsmouth that he has leased to RAL operationfor of a car dealership.

28,1997,July 27,The lease term runs from through 2017.July Following
default by RAL on the lease resulting Edwards,and actionlegal by the
parties entered into a agreementsettlement that inprovided, part:

So as nolong changethere is in Toyotathe orDealership
[RAL],principal of shall[Edwards] be entitled to invest the

funds now in possessionthe of inlawyers][his a certificate of
deposit $132,090.in the amount of bySaid CD to be held

as security timely performance[Edwards] for the of all payments
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(real estate), obligationsand similarrent, insuranceas taxesdue
lease____under the

dealer,a new as is nowToyota approvesasAt such time
ofan Irrevocable Letterpurchase... shallcontemplated [RAL]

Bank, in faceto theacceptable [Edwards]from a N.H.Credit
$132,090 security depositas a under the leaseof to serveamount

in of the CD.place

Auto,2001, to defendant Minatodealershipsold itsIn RALSeptember
(Minato) to it. Minato has since runassignto the leasepurportedandLLC

refused, however, tohasthe Edwardsdealership premises.a fromToyota
principalMinato’sof lease to Minato becauseassignmentto theconsent

Inunder the lease.guarantee performanceto personallyhas refused
inlease and2001, RAL of defaults under theEdwards notifiedSeptember

determine, amongto otherNovember, an actionbrought equitableRAL
purportedandobligationsand under the leaserightsthethings, parties’

assignment.
J.)(Hollman, that Edwards28,2003, ruledSuperiorthe CourtAprilOn

of the lease andrefusing assignmentin to consent toreasonably”“acted
“RALthe court ruled thatAccordingly,was void.assignmentthat the

a at will.that Minato was tenantunder the Lease” andremains the tenant
in dealer fromchange Toyotawas a clear thecourt found that “thereThe

5, 2001,” that under the termsand ruledSeptemberMinato as ofRAL to
“Edwardsagreement,settlementapproving parties’order theof the court

in a certificate ofthe escrow fundsentitled to investlongerno[wa]s
however, a dealerruled, Toyotathat with new“[e]vencourtdeposit.” The

RAL to anPremises, requires ‘purchasestillthe court’s orderon the
under thesecurity deposit... to serve as aletter of creditirrevocable

”placelease in of the CD.’
the2003, compel posta motion to RAL to13, Edwards filedAugustOn

among things,otherobjected alleged,RAL andirrevocable letter of credit.
toattempta notice to in anquitMinato withthat Edwards had served

1, a theFollowing hearing,2003.tenancy Septemberas ofterminate its
J.) court found thatthe motion. The(McHugh, deniedSuperior Court

Hollman’s orderJudgethe issuance ofchangedhad sincecircumstances
of credit.securitythe of a letterlongerno neededand Edwardsthat

the currenthad elected “to evictnoted that Edwardsthe courtSpecifically,
concluded,Thus,stream.” the courtand, thus, an end to his rentputtenant

Edwards filed aof rent he would suffer.anythe cause of lossEdwards was
reconsideration, the court denied.for whichmotion
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compel. grantingEdwards the denial of his motion to “A decreeappeals
specific relief is not a matter of but rests in the sound discretion ofright,

accordingthe trial court to the of the case.” v.circumstances Shakra
(1989)Sisters, 417,Benedictine 131 N.H. 421 (quotations and brackets

omitted). Thus, we trial court’s under therulingreview the unsustainable
Lambert, 295,exercise of discretion v. 147 296standard. See State N.H.

(2001). “To appeal,be reversible on the discretion must have been
clearly clearlyexercised for reasons untenable or to an extent

prejudice objecting party.”unreasonable to the of the Arcidi v. Town of
(2004) omitted).694, 704Rye, 150 N.H. (quotation

rulingThe trial court declined to enforce Hollman’s that theJudge
settlement of of itagreement required postingthe a letter credit because
found that surrounding property“the circumstances the at issue ha[d]
drastically changed” intervening changein the time. The in circumstances

byidentified the trial court was Edwards’ eviction of Minato. The court
reasoned:

The of a of to inrequirement protectletter credit was Edwards
the event that he a loss of oflightsuffered future rent. In his

tenant,decision to end the relationship with the current the
Court is to thatcompelled by longerfind that action he is no in

protectionneed of for the ofloss rent due under the lease.

The court explained ruling, stating Judgelater its that when Hollman
order,issued his he “assumed that the lease would remain in forplace

case,Ifmany years.more that were to the itbe then would make sense to
order the lessee or its to postsublessee a letter of credit.” The court
concluded, however, Judge assumptionthat Hollman’s no longer held:

order,JudgeSince Hollman issued his propertythe owner has
Thus,elected to evict the lessee sublessee. the propertyand/or

owner will possessionhave of the real estate before the termlong
fact,forthset in the lease. propertyBecause of that the owner

does not the protectionneed of a letter of credit no rentbecause
loss or damage propertyto the can be caused aby lessee or

possessionsublessee who does not have of the property.

ruling untenable,”The court’s upon clearlyis based “reasons at inleast
the ofabsence a factual thatfinding Edwards intended to terminate RAL’s
liability Arcidi,under the by taking possessionlease of the property. 150
N.H. at 704. While the issue before the court was discretionary, “[t]he

exercised, to,discretion with,must be not in inopposition but accordance
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(1980)Keith, 361,v. 120 N.H. 364of law.” Hanslinprinciplesestablished
.)­(quotation omitted­

bya leasethat a tenant surrendersWe have held: .where.
the suchpremises, acceptsof and landlordrelinquishing possession the..

for lease.surrender, longeris no liable rent under the Seethe tenant
(1929). intent, however,93,N.H. 95 Absent suchCompany,v. 84Novak

notpremises party,the to a third doesrepossession, relettingand even
Id, atpay relationshipto rent. 97. “The ofobligationterminate tenant’sthe

noton in a leaseliabilitylandlord tenant and the .covenantsand .are
omitted).at 96dependent (quotationon each other.” Id.

rent,to the fact that thespecial paythere is a covenant theWhen
•or in manner tookoccupied premises, anytenant never the

thereto,a will not reheve himrightof or assertedpossession
covenant, he will held to theliability upon payfrom his but be

rent for full term.the

omitted). Thus, reacquire possessionthat Edwards would(quotationsId.
RALnecessarilyMinato would not relieveproperty upon evictingof the

the lease.liability payfrom its to rent under
ofargumentmade at oral the statusrepresentationsWhile were about

Minato, ineviction of there is no evidence the recordpropertythe after the
tofindingsNo factual have been made asregarding representations.these

breach,in or Becauseongoing,the lease is is has been terminated.whether
of of theare crucial to a determination whether enforcementfindingssuch

andpost equitable,to a letter of credit would be both availableobligation
for a determination ofJudge McHugh’swe orders.'We remand.vacate

may,in which case enforcement in the trialongoing,whether lease isthe.
available,discretion, or whether the lease has breached orcourt’s be been

terminated, damagesan action for the moremaking appropriate vehicle
for relief..

supported bythat trial court’s isargues opinionRAL' nevertheless the
of and avoidable “Formitigation damages consequences.the doctrines of

however, partyto the whom themitigation apply, againstthe doctrine
damages.” Barclay Squaremust Grenier v.seekingdoctrine is asserted be

(2003):Assoc., 111,150 N.H. 119 Edwards isCommercial Condo. Owners’
RAL; rather; compel posthis motion to RAL todamagesnot fromseeking

Thus, mitigation mayrelief.sought equitablethe letter of credit while
juncture,at thedamages,if later seek thisbecome an issue Edwards

not id.apply.doctrine does See
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... is aconsequences specific“the doctrine ofSimilarly, typeavoidable
(1995).Kleeman, 257, 263v. 140 N.H. doctrinemitigation.” Anglinof “This

fromparty damages flowing consequencesstates that a cannot recover
omitted).Id.party reasonably (quotationcould havewhich that avoided.”

notis this doesAgain, seeking damages, apply.as Edwards not doctrine
finding, contraryin toFinally, arguesEdwards that the erredtrial court

or isruling,Hollman’s that was lessee sublessee. notJudge Minato a It
orclear from the trial court’s use of theopinion phrasethe “lesseewhether

event,In arefinding. anysublessee” was intended be a as weto factual
order, trial onvacating clarifythe the court can this issue remand.

Vacated and remanded.

DUGGAN, JJ.,andDALIANIS concurred.

Rockingham

No. 2004-017

Firefighters HampshireofProfessional New

v.

HealthTrust, Inc.

14, 2004Argued: September
30, 2004Opinion Issued: November


