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general, orally), for the defendant.

BRODERICK, Oils,plaintiff, RymesC.J. The Heating (Rymes),Inc.
J.)appeals (Smukler,an Superiororder of the Court affirming a decision

defendant,of the the Commissioner of the Hampshire DepartmentNew of
(DOS),Safety fees,which assessed against Rymes road toll interest and

$187,000.inpenalties excess of affirm.We
supportsThe record the following Rymesfacts. is a thatdistributor sells

motor heatingfuels and oil. During the relevant time period, Rymes
purchased clear kerosene to blend with both diesel fuel and heatingmotor
oil to prevent gelling not, however,theduring It did paywinter months.
any road toll onfees the clear kerosene it purportedly blended with

(2004).(2004); 260:38,oil.heating See RSA 260:32 FollowingRSA VI an
audit, fees,DOS assessed road toll in addition to penalties,interest and on
the Rymeskerosene on which failed to tollpay Rymes objectedroad fees.
and, after a ahearing, hearings upheldDOS examiner the assessment. The
superior court subsequently upheld hearingsthe examiner’s decision. This
appeal followed.

To provide propera for appeal,framework this firstwe examine
relevant portions statute,of the motor toll Byvehicle road law. “motor
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toll thatroad feegalloncentseighteen perto ansubjectisfuel”
to theand remitpurchasersfromto collectobligatedaredistributors

“all productstois include“Motor fuel” definedSee RSA 260:32.State.
toofgeneration powerenginein for thean internal combustionused
ofwayson or over theor mechanical contrivancesmotorpropel vehicles

(2004). however, uponnot a taxtoll,road “isThe259:58this state.” RSA
road tollas such is amotor vehicle fuels butconsumptionor ofthe sale

theOpinionof highways.”for use thea theimposed recompenseas of
(1967). words, feeIn the road tollJustices, 170, 171 otherN.H.108

of destructivegivenroads a amountcharge subjecting“a for toconstitutes
(1951)86,Clarke, (ellipsesN.H. 88Co. v. 97or wear and tear.” Savinuse

omitted).quotationsand
fee, requiredof road toll distributors arethe collection theTo effectuate

gallonsto “the total number ofmonthly showingreturn DOSto render a
togethermonthpreviousin the calendarduringand used the statesold

for themay requiresuch other information as the commissionerwith
(2004).260:38, I Theof RSAadministration this subdivision.”reasonable

Infee Id.with a check for the road toll due.accompaniedmustreturn be
thanany wayfuel “in otherultimately purchasedthe event useconsumers

theengine travelingin onan internal combustion whilegenerating power
a from the toll feesare entitled to the State of roadways,” they refund

(2004).260:47, I(a)paid to the RSAthey distributor.
fuel,”a “motor invokes“Special fuel” constitutes of andsubcategory

See, e.g.,motor road toll law. RSAdistinct under the vehiclerequirements
(2004).260:38, VI; products,is as “all“SpecialRSA 260:52 fuel” defined

in angas,or natural usedexcept gasoline, propane, gas, liquifiednatural
motorpowerfor of toengine generation propeltheinternal combustion

on or the RSA 259:103-aways.”vehicles or mechanical contrivances over
(2004). fuel,” theidentical to that of “motor withThis isdefinition

of fuelexception “special specific typesthat fuel” excludes certain
gasoline.likeproducts,

to a andproduct “special subject dyeingA which constitutes fuel” is
in a on themarking “[s]pecial byfuel sold distributor whichprocess which

not andpaid dyeroad toll fees have shall haveHampshireNew been
it at a ormarkers to at or before the time of withdrawal terminaladded

260:38, rack,A asrefinery refinery explainedRSA VI. terminal orrack.”
examiner, a where distributorsby hearingsthe DOS is fuel station

wholesale, intoproductfuel is commercialpumpedat whichpurchase,
andThe a for identificationswipestanker trucks. driver credit card

otherthe of truck andcomputer typeand identifies individualpayment, a
Therefore, offuel selectiondispensing requested.information before the
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dyedeither clear or special time,and marked fuel at inoccurs this
260:38,RSA tollaccordance with VI. Road fees are not onpaid special fuel

dyed marked,that is onpaid specialand but are fuel which remains clear.
260:38,See VI.RSA
case,In Rymesthis withdrew clear kerosene at a refineryterminal or

rack paybut did not road toll onany Rymesfees it. onargues appeal that
subjectthe kerosene it mixed with oil isheating neither to motorthe

nor,generally,vehicle road toll law in particular, to the dyeing and
marking process required for “special fuel” on which road toll fees have
not paid. explainsbeen It that heatingkerosene mixed with oil is not “used
in an engineinternal combustion the generation powerfor of propelto
motor orvehicles mechanical oncontrivances or over ways”the
(hereinafter referred to as use for a “road toll purpose”) as required under
RSA 259:58 to “motor fuel”constitute and under 259:103-a toRSA
constitute “special fuel);fuel.” See RSA 260:32 of on(levy road toll motor

260:38, fuel).RSA (dyeing processVI and marking imposed specialupon
DOS contends that is ofcapablekerosene used for abeingbecause road
toll purpose, “specialit constitutes which must dyedfuel” be and marked
to payment DOS,avoid of According Rymesroad toll fees. to could have

dyedselected and to mixmarked kerosene with oilheating properlyand
paid no kerosene,road toll fees on it. Its of asserts,selection clear DOS
obligated Rymes to collect the fees from its consumers and remit them to

consumers, turn,the inState. The could soughthave a refund if their
end the productactual use of othersomething powerwas than “generating

in an internal engine 260:47,combustion while ontraveling ways,”the RSA
1(a).

review trial deWe the court’s decision novo ofbecause resolution this
upon statute,case rests our ofsolely interpretation questiona a of law.

(2003).Tennis,Appeal 91,149 “InN.H. 93 of statutorymattersof
interpretation, this court theis final arbiter of the intent of the legislature
as inexpressed the words of a statute considered as a whole.” Acadia Ins.

815, (1998) omitted).McNeil,Co. v. 142 N.H. 818 (quotation begin byWe
reviewing the plain ordinary meaningand of the words used and consider

not inthem isolation but in thecontext of overall statute. Pennelli v. Town
Pelham, (2002).365,N.H. “In148 so doing,366 we are better able toof

intent,discern the legislature’s and therefore better toable understand
the statutory light policy soughtin oflanguage bythe to be theadvanced

omitted). “[wjherestatutory However,entire scheme.” Id. (quotation
statutory islanguage ambiguous, ... we examine the statute’s overall
objective, giveand substantial deference to the interpretation of those
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141 N.H.Dept.,Elec.AshlandAppealitscharged with administration.” of
(1996).386, 340

usekerosene, capable ofwhich isnot whetheragreedopartiesThe
fuel”“specialconstitutespurpose,or non-road tollfor either a road toll

at the timepurposetollto used for a non-roadit intended bewhen is both
aterminal, used for non-roadactuallythenfrom the andit is withdrawn

“used,”thedispute whetherpartiesIn the termpurpose. particular,toll
ofprovisionin the definitionphrasingidentical bothappearing amidst

259:103-a,fuel,” refers259:58, of RSAfuel,” “specialthat“motor RSA and
toll Afterpurpose.for a roadpotentiala or actual useproduct’sto
of the motor vehiclepracticalof mechanicsthe and thereviewing purpose

interpretationlaw, to thesubstantial deferenceaffordingtoll and alsoroad
characterDOS, product’sa fueltoll we conclude thatbyof the road statute

fuel,” process whenmarkingis to or“special subject dyeingas which the
forit, potentialdepends upon product’sthepaidno toll fees are onroad

its actual end use.uponfor road toll rather thanpurpose,use a
motortoll is to “secure theThe of motor vehicle road lawpurpose the

to the orcharges respector other saleany specialfuel road toll with
II,in of thePart Article 6-aspecifiedof fuels asconsumption motor

(2004). inImplicit thisof 260:31Hampshire.”constitution RSANew
toll dyeingevade fees. Thethe curtailment of efforts to roadpurpose is

of lawthe therequirement “special purposefor fuel” furthersmarkingand
paidtoll fromupon which no road fees have beenby distinguishing fuel

way,paid.fuel road fees been In thisspecial uponthat which toll have
trackingreadilyof road toll feesefficiently payment byDOS can enforce

a tollbeingto it used for roadspecial actuallyfuel determine whether is
Excludingproperly paid.toll fees beenpurpose and whether road have

kerosene, has for usepotentialfrom fuel” a like which the“special product,
enabling purchasetoll thus a to clearpurpose,for a road and distributor

marked,fuel, no toll fees on it would thwartdyed payrather than and and
efficientlyto motor road toll law.ability administer the vehicleDOS’

Moreover, marking provisionanddyeingthe mechanics of thepractical
its“special depends uponthat a character as fuel”product’sindicate

VI,260:38, theAccordingroad to RSApotential purpose.for use for a toll
occurs or the time” a withdrawsdyeing markingand “at before distributor

innecessarilyor This occursrefineryfuel from a terminal rack. event
it to use.purchasing puttingand actualproductof consumers theadvance

likeproduct,use of aanticipate the endConsequently, distributors must
kerosene, for a toll non-road tollcapablethat is of use both road and

dyedofdyedand select either clear or and marked fuel. Selectionpurpose,
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and signalsmarked fuel that the notproduct will be for aused road toll
purpose, and the distributor obligationincurs no to andcollect remit road

fuel,toll onfees that clearproduct. however,Selection of signals that the
product may ultimately used forbe a road toll andpurpose, obligates the
distributor to road toll fees.pay Any consumer who actually uses the clear
fuel for a toll purposenon-road is entitled to a refund of the road toll fees
paid. afterUltimately, application of the overall scheme of the motor

law,vehicle road toll including provision,the refund tollroad fees are only
(which fuel)paid for motor fuel includes thatspecial actuallyis used for a

road toll purpose.
acknowledgeWe that certain in thelanguage motor vehicle road toll

statute or appears conflicting.is awkward For example, the “have not been
paid” in thelanguage dyeing markingand inprovision, conjunction with
the “at or thebefore time of withdrawal” phrase suggests that road toll

paid, all,fees ifare at to or theprior at time fuel is fromwithdrawn a
260:38,or refineryterminal rack. See RSA The requirementsVI. of RSA

260:38,1, however, suggest that toll fees are paidroad after the fuel is sold
State,inand or priorused the not at to the time distributors withdraw the

260:38, (feesfuel from the terminal or rack. See Irefinery RSA onpaid
State).monthly basis fuel Therefore,after is “sold and used” in the we

afford substantial to interpretation DOS,deference the of bythe statute
which chargedis with the of law,administration the motor vehicle road toll

(2004)see in(“department”RSA 259:19 departmenttitle refers to of
(2004)safety); RSA 260:5 (rulemaking authority granted department);to

(2004) (amendedalso, (licensesee e.g., RSA 260:36 by 2004,194:3)Laws to
inengage business as of procureddistributor motor fuels from

(returndepartment); 260:38, IRSA and toll fees payment sent to
(2004)department); 260:44, IRSA (department given authority to examine

distributors).records of
hearings concluded,The DOS examiner in pertinent part:

inThe law New Hampshire... designedis to have the distributor
make the decision “at the rack.” If the “clear” fuel atpicked up

use,the “rack” soldis for ofnon-highway the NH code
Rules, 300,Administrative Saf-C establishes an avenue to the

distributor or the request“end-user” to a refund. Selling fuel for
use, such fornon-highway as home heating, allows the distributor

to not road ifpay productthe toll the is dyed.

fuel”],... theLooking “specialat definition [of kerosene is not
isexcluded and a petroleum productconsidered or fuel. As the

discussed,State specialauditors if dyedthis fuel was not and
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theandto an end-usermarked, could be soldthe fuel
non-anytothe State uncoverplaced withwould beresponsibility

by a distributor.for fuel sold Commonthe “clear”usehighway
provide sufficientthat the end usersdictate eithersense would

or providesuse the distributornon-highwayofproof fuel[’]sthe
the Road Toll administration----Itbyfor refunddocumentation

context,ofoutto take one definitionnot reasonabledoes seem
isthe fuelthe and rules. Iftotalitylook at the of statutesbut

“upno was paidin a as tollhighwaynot vehicleit is useddyed,
forintendednot as wasnon-dyed productIf is usedfront.” the

“rack”, then the rulespaidfee at theas the washighway use
or the end userthe distributorexplanation to eitherprovide clear

ato seek refund.

interpretation,in accords with DOS’questionthe statutesreadingOur of
mechanics of the motorpurpose practicalwith the andcomportsand

road toll law.vehicle

capacityhas tosum, clear kerosene theIn conclude that becausewe
must beit fuel” whichpurpose, “specialfor a road constitutesbe used toll

Rymeson theno toll it.paidmarked when road fees are haddyed and
and marked kerosene. Itdyedbetween clear oropportunity to choose
mix home oilheatingand marked to withdyed productcould have selected

selectingfees. Byto remit road tollobligationand incurred no collect and
kerosene, however, ultimately maythe fuel beRymes signaled thatclear

obligatedit to collect feespurpose. Accordingly,a toll wasused for road
Therefore, trialthe courtfrom and remit them to the State.purchasersits

to impose roadhearingsaffirmed the DOS examiner’scorrectly decision
fees, penalties.toll with interest and

Affirmed.
DugganNadeau, Galway, JJ.,Dalianis, and concurred.


