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DALIANIS, defendant,J. The Jeremy McIntyre, was aby juryconvicted
(T. Nadeau, J.)in Superiorthe Court of one count of felonious sexual

by breast, (1996)assault thetouching 632-A:3,victim’s see IIIRSA
(amended 2003), and three counts of aggravated felonious sexual assault

(l)by digital penetration, fellatio, 632-A:2,cunnilingus and see IRSA
(1996) (amended 2003). The appeals,defendant that thearguing Superior

J.)(Mohl,Court erroneously pretrialdenied his motion to sever the
felonious sexual assault charge from the aggravated felonious sexual
assault charges. We affirm.

pertinentThe facts follow. The female victim was eleven inyears old
2001;July she Augustturned twelve in year. spentof that The victim time
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(D.S.) of 2001 at friend’sduringfriend the summer her bestwith her best
half-sister,was, time, ofboyfriendat the the D.S.’shome. The defendant

home.familyresided at D.S.’sand
alone, the defendantIn the victim and defendant wereJuly, while

her toteaching play pool.victim’s breast twice while howtouched the
incident, apologized. Heobjected after the first the defendantWhen she
time, at she left the room.pointtouched her breast a second whichthen

touching,after the thetouching. Shortlynot either breastreportShe did
tripa car to theleg duringhis hand on the victim’s lowerplaceddefendant

Races,” theyon while wereplaced upper legand his hand her“Lee
report touching.race. she did not eitherwatching Again,a

spentthe victim’s sheleg,or weeks after the defendant touchedOne two
that the defendant enteredfamily night,at D.S.’s home. Latenightthe

victim,floor,on the kissed thesleepingroom the victim wasD.S.’s where
her, her, onpenetrated performed cunnilingusdigitallydisrobedpartially

victim this incident toher, perform reportedher to fellatio. Theand forced
one count of felonious sexualchargedthe The defendant was withpolice.

aggravatedand three counts of felonioustouchingassault for the breast
fellatio.penetration, cunnilingusfor the anddigitalassaultsexual

trial, to the felonious sexual assaultto the defendant moved severPrior
charges.felonious sexual assault Theaggravatedfrom the threecharge

motion, theallegedthat the acts fell withinfindingtrial court denied the
that thejoinder. appeals, arguingrule for The defendantplan”“common

were unrelated.plan,did not form a common and hencecharged offenses
not to the unless wechargesthe trial court’s decisionupholdWe will sever

an exercise ofthat the decision constitutes unsustainableconclude
(2003).Ramos, 118, 120 To that trialv. 149 N.H. show thediscretion. State

unsustainable, that thethe defendant must demonstratecourt’s decision is
to the of his case.clearly prejudiceor unreasonableruling was untenable

Id.
to of unrelated offenses.rightThe has an absolute severancedefendant

offenses, are those that are not related.obviously,Id. at 128. Unrelated
conduct,uponthat are the sameRelated offenses are those offenses based
thatplan. parties agreeor a common Id. The thesingle episode,a criminal
assaultaggravatedassault and the felonious sexualchargefelonious sexual

Thus, must determinecategories.not fit the first two wecharges do within
haveplan. previouslyoffenses constitute a common Wewhether the

for the of Newplan purposesdefinition of a commondiscussed the
404(b). Melcher,v. 140 823Rule of Evidence See State N.H.Hampshire

(1996).(1996); Castine, adopt141 now the Rulev. N.H. 300 WeState
404(b) for of the relatedness testplan” purposesof “common thedefinition
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(2003)Michaud, 359, (assumingin Ramos. v. 150 N.H. 361StateCf.
404(b) applies).standarddecidingwithout that the Rule

planof a common under RuledistinguishingThe characteristic
404(b) of a true in the defendant’s mind whichplanis the existence

in acharged stages plan’sincludes the crimes as the execution. Id. That
in notdesign retrospectof acts resembles a when examined issequence

follows,enough; priorthe conduct must be intertwined with what such that
charged mutually dependent.the acts are Id.

Melcher,that v.arguesThe defendant this case resembles State where
Melcher,we did not find of a common 140 N.H. at 829. Inplan.evidence

Melcher, haircharged grabbing bythe defendant was with the victim her
forcing penis.and her to kiss his Id. at 824. The trial court admitted

that,evidence over a three- to the had tickledfour-year period, defendant
victim,and fondled the the defendant on several occasions had fondled the

genitals shaving legs,victim’s breasts and while she was her and once had
the victim sit naked on a couch her Id. atbetween himself and mother. 826.

support planWe found that these acts were insufficient to a common
purported goal planbecause the of the act with which the defendant—the

Instead,charged clearly hinge uponwas did not their occurrence. we—
that prior merelyfound the defendant’s conduct showed that he seized

opportunities to abuse the victim as they repeatedarose and that sexual
not, itself,assault over time does in and of demonstrate that the defendant

a plan.had common Id. at 829.
Melcher,Relying upon the defendant asserts that the evidence in this

onlycase showed that he availed himself of discrete to touchopportunities
disagree.the victim. We

We hold that it is reasonable to conclude that acts in thisthe case were
finalmutually dependent, because the of hingedoccurrence the assaults

Melcher,upon the success of the earlier incidents. See 140 N.H. at 829.
Had the victim reported touching legthe breast or incidents totouching
anyone, the defendant would not have had opportunitythe to commit the

Melcher, however,final Inassaults. the occurrence of the final assault did
depend upon incidents,not the success of priorthe as the victim’s mother
present during incidents,was one of the prior indicating that the victim’s

necessarysilence was not a element of plan.the Id. at 826.

dependenceWhile mutual of charged distinguishingthe acts is the
Michaud,plan, 361,characteristic of a common see 150 N.H. at we have

held that a progressioncalculated of each ofstage sexual abuse insures
that the of plan Castine,existence a can be objectively determined. 141
N.H. at 304. a progressionSuch forecloses reliance upon prohibitedthe
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was to thepredisposed abusingthat because the defendantinference
victim, a plan.he must have had Id'.-

showingin testified that the defendant first startedThe victim Castine
hismagazines, penisher in and later had her fondlepictures pornographic

thepictures. began showingwhile he showed her the The defendant then
at The victim testified that thepornographicvictim' movies. Id. 302.

anguide” escalatingmaterial amounted to a “how-to forpornographic
weeklyof that cuhninated'with demands for fellatio. Weseries assaults

plan, theyformed a common because demonstrated aheld that the events
■to the victim. Id. at 303.design by “groom”calculated the defendant

in not amount to the ofAlthough “grooming”the facts this case do level
Castine, inprogressionin illustrate a clear the level oftheyfound do

of aabuse, objective findinga to make anallowing personreasonable
incident,In first the defendant touched the victim’splan.common the

incident,In the next the defendant touched theclothing.breast over her
leg. Finally, digitallyon her and lower the defendantupperbarevictim

victim, her,on forced her toperformed cunnilingusthe andpenetrated
Melcher,in there was not a similarperform Byfellatio on him. contrast^

Furthermore,of in Melcher the incidentsin the level assaults.progression
isolated, a of or four while thespread period years,were and over three

a clear of events withinpresent progressionfacts of the case demonstrate
Melcher,a mere six weeks. 140 N.H. at 826.

sum, thancloselyIn we find that this case more resembles Castine
that a could find that thepersonMelcher. Because we conclude reasonable

plan, denyformed a common the trial court’s decision tocharged offenses
motion for did not constitute an unsustainablethe defendant’s severance

ofexercise discretion.
that denial of his motion to sever the offensesarguesThe defendant also

under the State and Federal Constitutions.process rightsviolated his due
not briefed and'arguments adequatelyhis constitutional wereBecause

Schultz,however, to them. State v. 141 N.H.argued, we decline address
101, 104 (1996).

Affirmed.
Duggan Galway, JJ., concurred; .Broderick, C.J., inconcurredand

in part.andpart dissented

BRODERICK, C.J., part.in and in I concurconcurring part dissenting
of relatedness test inmajority adopting, purposesin for the thewith the

Ramos, previouslyof a “common- that we haveplan”v. the definitionState
404(b).Rule of Evidence See StateHampshireused in the context of New
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(1996); Michaud, 359,Melcher, 823, v. 150 N.H.140 Statev. N.H. 828-29
404(b)(2003) the Rule standarddecidingwithout that(assuming361
(2003).Ramos, 118, I write149 N.H. 128see also State v.applies);

however, thatfindingI with the trial court’sdisagreebecauseseparately,
Iplan.” Consequently,a “common wouldchargedthe acts constituted

todenyingcourt’s order the defendant’s motionnormally vacate the trial
chargesfor of whether thecharges remand a determinationsever the and

or“the same conduct”they uponwere related because based eitherwere
Ramos, 149 N.H. at 128. theepisode.”“a criminal See Undersingle

however, agreecircumstances of this where bothparticular appeal, parties
Iof these wouldcharges upon categories,that the are based neither

the defendant’s convictions.reverse

planof a is thedistinguishing [common]The characteristic
which includesplanexistence of a true in the defendant’s mind

plan’sas in thecharged uncharged stagesthe and crimes
clearlythe other bad acts mustobjectively,execution. Viewed

prior designtend show that the had a definite orto defendant
partwhich the of the act as a ofsystem doing chargedincluded
designa of resembles asequenceits consummation. That acts

in not the conductretrospect enough; priorwhen examined is
follows, that priormust be intertwined with what such the

charged mutually dependent.conduct and the act are
isolated,many... There are in which discrete sexualinstances

mayassaults have occurred the same victim without theon
mind,inhaving plan though priordefendant’s a this conduct most

probably disposition. priorwould bad character or Forestablish
sexual misconduct to be relevant to show that the defendant had
a the the conduct and theplan, priormutual betweendependence

any implicitact still from actualcharged must be divorced or
Otherwise,on the the existence ofreliance defendant’s character.

a could in cases ofplan indiscriminately manybe claimed sexual
serve, a to theinappropriately, readyassault and as avenue

404(b) toexpressly designedadmission of evidence that Rule was
exclude.

omitted).Melcher, (quotationsN.H. at 828-29 and citations140
by majority chargedThe facts discussed the include the felonious sexual

assault, consisting touching teachingof twice the victim’s breast herwhile
room,in anplay pool. adjoiningto The victim’s friend testified that she was

frequently poolbut entered the room with the table while the defendant
teaching play. majority tripthe victim to The next refers to a to thewas
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Races,” allegedly placed“Lee when defendant twice his hand on.the .the
child,inleg, company girlfriend, girlfriend’svictim’s while the of Ms and

charged aggravatedhalf-sister. The final incident entails the felonious
assaults, consisting.of digital penetration,sexual andcunnilingus fellatio.

trial,Prior to moved to the sexual assaultthe felomousseverdefendant
from the three felomous assaultcharge aggravated charges.sexual

a motion demedFollowing judge request,the the defendant’shearing,
“that fall within ‘commonfinding alleged plan’the acts well rule forthe

joinder.”
My judgeof the record reveals no indication that the motionreview

knew of the defendant’s of the victim’s at the ofalleged touching leg time
addition,ruling. only chargedMs In his order refers to the conduct.

breast,I toConsequently, touchingfail see how twice the victim’s without
more, leads to a determination that the had a “trueobjectively defendant

or “aplan” prior design system,” aggravateddefimte or wMch included the
consummation,a ofpartfelomous sexual assaults as its and where

the victinfs withtouching breast was intertwined the later assaults and all
of Even if wemutually dependent.the acts were consider the defendant’s

of the I fail to atouching leg analysis,the victim’s within see “common
(1996) (ourCastine, 300,141plan.” But State v. N.H. 302 reviewcf.

Instead,only presented pretrial hearing).considers what was at the I view
imtial oftouchingthe the victim’s breast the defendant while he wasby

toteaching play pool relativelyher as a discrete and isolated sexual assault
from digital penetration followingoccurrence of the and oral sex thethe
month.

addition,In I majority attemptnote that neither the nor the trial court
to or the “common thatexplain particular plan” theydefine believe the

possessed respect Haley,defendant with to the victim. v. 141StateCf.
(1997)541, (escalating uncharged perpetratedN.H. 546-47 acts against

yearsvictim over several tended to show the preparationdefendant’s to
Castine,desensitize victim to commit 141steadily charged);and crimes

wMch,N.H. at of(testimony interdependent303 described series acts
act, aalong part design bywith were of calculated defendant tocharged

victim).“groom” the
In response argumentto the defendant’s that tMs case resembles State
Melcher,v. that it v.majority closelythe finds more resembles State

I that in toagree majorityCastine. with the the facts tMs case do not rise
of to in“grooming” planthe level that we found constitute a common

cannot, however,Id. at agree majority’sCastine. 303-04.1 with the belief
that, here, a common existed as illustrated “a clear inplan by progression
the level of abuse.” To so would lead to the conclusion that a commondo
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serious assaultinvolved a morea second incidentexisted wheneverplan
first.than the

beplanof a couldCastine, that existencewe determined theIn
ofstageof eachprogression“the calculatedbydeterminedobjectively

added). progressioncalculatedI fail to see a(emphasisId. at 804abuse.”
Instead, in the levelrapidthe escalationin this case.stageof each of abuse

occurrence ofincident to thetouchingfrom the breastof sexual abuse
andabruptto moreappearsoral sex be fardigital penetration and

a clear and calculatedincidents thandisparateindicative of two
felonious sexualaggravatedof Thein the mind the defendant.progression

themutually dependent uponnorneither intertwined withassault was
felonious sexual assault.

Finally, majoritythe holds:

in case werethat the acts thisis reasonable to conclude[I]t
assaultsthe occurrence of the finalmutually dependent, because

victimincidents. Had thethe success of the earlierhinged upon
thetouching anyone,or toreported touching legthe breast

to the finalopportunitynot had the commitdefendant would have
assaults.

view, priorto the acts doesmy merely reportIn because the victim failed
other. Undermutually dependent uponnot that the acts were eachmean

rationale, to“common would whenever a victim failedplan”this a exist
aobjectively,involvingan earlier event the same Viewedreport defendant.

into a commontogethervictim’s silence cannot bind a defendant’s acts
addition, toopportunityIn the defendant have had theplan. may very well

commit if the earlierreportedthe final assaults even the hadvictim
It is to that the victim would havespeculation sayincidents. mere

ifby “anyone.” Onlysuch the incidents toprecluded opportunity reporting
authoritiesreportedvictim had the earlier incident to law enforcementthe

might we be so authoritative.
I cannot that it was for the trialobjectively,Viewed conclude reasonable

Although theplan.court to that the offenses here formed a commonfind
theconduct that he to assaultprior opportunitiesdefendant’s shows seized

breast,arose,they single touchingas the incident of the victim’svictim
more, scheme”overarchingwithout does not that he in mind “anshow had

penetrationsexual andinvolving aggravated by digitalfelonious assault
part.”oral of of was a Seepriorsex—a scheme which “each the acts but

Melcher, such, portion140 from thatrespectfullyN.H. at 829. As dissentI
majority opinion.of the


