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case,of this which may appraisalinclude the and ofassessment such
property, see RSA 195:9.

Reversed and remanded.

DugganBroderick, C.J., Nadeau, Galway, JJ.,and and concurred.
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NADEAU, defendant,J. Solutions,The James Moran Exteriord/b/a
(1995appeals a of chapter 2003),conviction RSAviolating 358-A & Supp.

Hampshire (CPA),the New Consumer Protection aAct benchfollowing
J.).trial in Superior (Morrill,Court affirm.We

trial 25,2001,The court could found followinghave the Onfacts. October
defendant,an ofemployee Lawrence,the Darryn intoentered a contract

to sidinginstall on the home of Richard and TheTherese Robidoux.
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$2,800 thepaidto be before$6,800of withpriceaspecifiedcontract total
work wouldaddition, thethe contract statedjob.the Inbegandefendant

theFinally,2002.AprilMarch 2002 anddone sometime betweenbe
forpriceof to hold thedepositto make an initialagreed $500Robidouxs

$2,300 began.theinstallation, before workleaving paidto bespringthe
to inquire5, 2002, Therese RobidouxLawrence calledFebruaryOn

the defendantfollowing day,The whendoing early.the workabout
answer, have the workagreed tofor an the Robidouxstelephoned Therese

$2,300 toconversation, requestedthe defendantearly. During thedone
andday the defendantjob.the The samebeganbefore hebuy materials

for thepick upto a checkhomearrived at the Robidouxs’Lawrence
defendant, request,at hisout to theThe check was madeamount stated.

to left soopenwere begaragelater that The doorsday.and was cashed
begincould theand the defendantmaterials could be delivered therethe

work.
7, 2002, the because thetelephonedTherese defendantFebruaryOn

told Thereseresponse,In the defendantnot been delivered.materials had
that itrequestedof color butsiding companythe was out the she had

8, 2002, thein of week. materialsby Februarythe end the Onshould be
defendant, whotelephonedTherese theAgain,had not delivered.still been

job starting sidingto finish before thethat he had another smallstated
enoughLater the told Therese he did not haveproject. day,that defendant

job. to the defendant wereattemptscrew to start the Further contact
unsuccessful.

25,2002, During theOn contacted the defendant.finallyMarch Therese
conversation, longerhe no inthe defendant said could work Newphone

he either deliver the materials and have someoneHampshire and could
job, deposit.the or for a and theelse do refund the Therese asked refund

she have end of the Theresebydefendant said would it the week.
inlearned that the defendant was still able to work Newsubsequently

No check arrived and when Therese tried to contact theHampshire.
again phonethe Adefendant she discovered office had been disconnected.

havingplacelater in which the defendant said he was aconversation took
togetting money together. gethard the He stated he wanted thetime

theby beginninghim he should have a check to Thereseissue behind and
Later, the leftfollowingof week. No check arrived. defendant athe

answeringon machine his office had beenmessage statingTherese’s
number,if thatphone;to him to call his cellclosed but she needed reach

Therese,however, to in one ofAccordingas well.had been disconnected
defendant, sidingthe he the was orderedthe conversations with stated
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Alsiding, wasfrom but' there no record of the order. Therese had no
further with thecontact defendant after these events.

On appeal, arguesthe defendant the trial court in concluding thaterred
provedthe facts in this case constituted the of deceptivecrime unfair or
practicesbusiness under the CPA. In ruling upon the sufficiency of the

evidence, whether,we firstmust decide viewing the evidence in' lightthe
most favorable to the prosecution, any rational trier of fact could have

guilt beyond Evans,found a 378,reasonable doubt. v.State 134 N.H. 383
(1991).

providesThe CPA in part:relevant

It any person-unlawful for to use any unfair method ofshall.be
competition anyor deceptive practiceunfair or act or in the

of oranyconduct trade commerce within this state. Such unfair
method of competition or or deceptiveunfair act or practice shall
include, to,notbut is limited the following____

(1995 2003).RSA 358-A:2 & Supp.
The proscribesCPA deceptiveunfair or practices general,trade in and

a of specificsets forth list oftypes qualifyconduct that as unfair or
deceptive practices.trade Id. trialThe court found that the defendant’s
conduct anynot fall within of thedid categoriesenumerated under the
CPA, fell generalbut rather within the prohibition barring unfair or
deceptive practices.trade

recognizedWe have that the ofgeneral provision the is broadlyCPA
worded, and not all inconduct the course of trade or commerce falls within

scope. Boles, 382, (1996).its v.Barrows 141 N.H. 390 Because of the
oftendifficulty actions,associated determiningwith which commercial not

delineated, act,specifically byare covered the we theemployed rascality
intest Barrows. 15,See Lumber Co. Realty,v. RCB 147 N.H. 17Milford

(2001). so,In doing we inclarified our v.ruling Roberts General Motors
532,Corp., (1994), in138 N.H. 538-39 which we had held inthat fororder

conduct not particularized by categoriesthe enumerated in the CPA to
anas orqualify deceptiveunfair trade practice, that conduct must be of

typethe same as proscribed by the enumerated categories. Barrows,See
141 N.H. at 390.

test,rascality objectionableUnder the must“[t]he conduct attain a
of anrascality eyebrowthat would raise of someone tolevel inured the

rough, Co.,ofand tumble the world of commerce.” Lumber 147Milford
omitted).N.H. at 17 (quotations rascalityThe appliestest equally to the

of civil criminal Inand cases. determining what actions areanalysis



358-A:2, we alsoofcategories RSAof the enumeratedoutsideunlawful
CommissionFederal Tradeof theinterpretationcourts’look to the federal
CommissionFederal TradeTheSee RSA 358-A:13.guidance.Act for

inquiring:deceptive byorif are unfairactionsdetermines

having(1) beenpractice, necessarilythe withoutWhether
as hasunlawful, itpublic policyoffendsconsideredpreviously

law, or otherwise—statutes, theby commonestablishedbeen
ofwords, penumbraleast thewhether, it is within atin other
ofcommon-law, orstatutory conceptother establishedsome

unethical, or(2) immoral, oppressive,unfairness; it iswhether
(3) toinjuryit substantialcausesunscrupulous; whether

businessmen).(or competitors or otherconsumers

omitted).Co., (quotation147 N.H. at 19LumberMilford
test tothree-pronghave aargues that we establishedThe defendant

involved,activitycertain conduct: thewhether the CPA coversdetermine
DiSalvo,v. 143transaction, parties. Hughesof the Seenature andthe the

is(1999). However, upon576, Hughesthe defendant’s relianceN.H. 578
determining afactors when whetherWe consider these threemisplaced.

appliesor as it to the CPA.is a a business transactionpersonaltransaction
the make here.not to determination weTheyId. at 578. are relevant

rascality test under a statuteappliedcourts have theMassachusetts
Wallace, Inc., 149396 N.E.2dto the In v. Forbes &Levingssimilar CPA.

(Mass. 1979), violation of theApp. the court stated that aCt.
buyerif a ordered andgoodscould have foundMassachusetts act been

buyer,seller to work for thetherebyfrom and induced theservices a seller
154for materials. Id. atpayall to the labor andintendingthe while never

(civil Associates., 583In Four v. HBCdamages Anthony’s Piersought).
(Mass. 1991), Supreme Judicial Court said806 the MassachusettsN.E.2d

andarrangementsknowndisregardin of contractualthat “conduct
constitutes an unfairbreaching partyto for theintended secure benefits

(quotationact. Id. at 821under Massachusettspractice”act or the
omitted). addition, involvingthe fraudulentIn court stated that actions

disregard encompass culpable,in of the truthknowingrepresentations
fits case atthe Id. at This thelanguagewillful behavior under act. 822.

hand.
358-A:2,RSAconduct not unlawful underarguesThe defendant his was

ordinaryheld that an breacha of contract. We havemerelybut was breach
Barrows, Thenot the 141 N.H. at 390.of claim violate CPA.contract does

thedefendant, however, fail to his duties undersimply performdid not
heRather, have found thatreasonablythe trial court couldcontract.
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give $2,300induced Therese Robidoux to him for amaterials at time when
clearlyhe did not to performintend the work. See Chroniak v. Golden Inv.

1993)1140, 1146 (1st (aCorp., 983 F.2d Cir. practice may deceptivebe if it
can reasonably be found to have ancaused individual to differentlyact

acted).from way Furthermore,the he otherwise would have he made
continuous in anmisrepresentations ongoing effort to avoid performing or
refunding the deposit.

The argues misrepresentationsdefendant his were made after the
contract was and hissigned thus conduct did not induce Therese to enter
into the contract. The supportsevidence the trial findingcourt’s that at the

$2,300time the defendant thereceived frompayment Therese he nohad
to purchaseintention jobthe materials for her or to perform the work.

Furthermore, deceptivethe defendant’s unfair and placedconduct
in peril.Therese continuous After he cashed Therese’s deposit, he made

ongoing misrepresentations clearly designed to herdissuade from
reclaiming her funds. Therese could not cancel payment because the check
was cashed the day.same

The defendant a of rascalityacted with level that would raise an
ofeyebrow someone to roughinured the and tumble of the world of

Co.,commerce. See Lumber 147 N.H. at 17. It would be harmfulMilford
for in Hampshirecommerce New to such unethicalcondone and

legislatureunscrupulous activity. The promulgated protectthe CPA to
consumers from this type activity.of Id. at 20. We conclude that the

ofallegations misrepresentation against the asupportdefendant claim of
unfair deceptiveor trade practices under the CPA. Accordingly, we affirm
the trial court’s of the CPA to theapplication facts of this case.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway,and JJ.,and concurred.


