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304.05(a). However,Rules, JosephSt.Admin. He-HeaSee N.H.services.
to aregulations applyshouldwhyas to the currentargumentnomakes

in 1982.CON issued
proposedthat Northeast’sof the boardaffirm the decisionWe therefore

151-C.chapterto under RSAsubjectis not reviewrelocation

Affirmed.

Galway, JJ.,Nadeau, concurred.Broderick, C.J., Dalianis andand
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Green, (JamesPhinney Q.Sheehan Bass & P.A. of Manchester Shirley
brief,P.and James Harris on orally),the and Mr. Harris for the

appellants.

(LeeDevine P.A.Nyquist, brief),& of Manchester NyquistC. on the
Caron, Wilson, Rutherford,and Constants & Jerseyof New (Alfred C.

Constants, III on the brief and orally), appelleefor &Interstate Fire
Casualty Co.

Dalianis, Broom, Broom,J. The appellants, C. Edward Thomas P.
Brunet,J.Christopher Broom and Nicholas appeal Superiororders of the

J.)(McGuire,Court granting summary judgment to appellee Interstate
(Interstate),CasualtyFire and Company and denying their motion for

reimbursement of defense appellantscosts. The contend that the trial
court improperly thatruled Interstate did not have a duty to defend them
in an underlying lawsuit. We reverse the granting summaryorder
judgment, costs,vacate the denyingorder reimbursement of defense and
remand.

underlying issues,The alitigation onlyinvolves host of ofone which we
We, therefore,address here. onlyrecount the facts that are relevant to the

issue now before us.
appellants 9, 2001,The were named in a lawsuit filed on October in the

(theUnited States District Court for the District of Oregon underlying
suit). inThey sued their incapacities principals Strategicaswere Timbers
Trust, (STT),Inc. Georgia corporation.a

The underlying suit arose from a failed business transaction between
STT and plaintiffs.certain The plaintiffs alleged, among other things, that
once the business venture collapsed, appellants engagedthe in a campaign
to slander them to and partieslenders other to the transaction. The

stated,underlying complaint in ofsupport the slander count:

Once it became thatapparent the deal had collapsed, and
commencing at a plaintiffs,time unknown to the Broom
Defendants ... and Nicholas Brunet embarked aupon campaign

disparageto plaintiffs to lenders and other inparties the
IPO,transaction who suffered alosses as result of the failed with

the goal attempting placeultimate of to forblame such losses on
Plaintiffs, any awayand deflect such blame from the Broom

Brunet____AsDefendants part[and] of the toplan disparage
Plaintiffs, beganBrunet a campaign of memo whichwriting,
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theregardingrepresentationsandincluded false statements
hadPlaintiffsfactual basis thatPlaintiffs, anyclaiming without

$500,000, noof when... a “kickback”land consultantstopaid
andwere falseThese statementsoccurred.event eversuch

them.they madethey were false whenknewdefendants

2001,31, and aon Octoberby plaintiffsfiled thecomplaintAn amended
American Arbitration Associationto thefor arbitration submitteddemand

of theseNone19, 2002, language.almost identicalemployedJulyon
theregard towithperioddate or timeany specificidentifiedpleadings

campaign disparagement.ofalleged
1998 andduringwere authoreddefamatory memorandaallegedlyThe

SeptemberSTT was on or aboutoutside ofThe first dissemination1999.
representativeto aa memorandum28, 1999, Brunet sentappellantwhen

defamatoryallegedlyofA second distributionof the lender banks.of one
2000,27, BrunetwhenApriloccurred on or aboutoutside of STTmaterial

MayOnrepresentative.to another bankof the memorandafaxed several
the samehand-delivered to4, 2000, from June 1999 wasa memorandum

recipient.
(STP), generalaPartners, LP of which STT wasStrategic Timber

fromcoverageliabilitybusiness insurancepurchasedhadpartner,
27,1999.27, 1998, policyTheAprilfrom toperiod Aprilfor theInterstate

legallysums that the insured becomescoverage for “thosecontained
” It further statesinjury.’ofpay damages ‘personalto as becauseobligated

againsttheright dutythe and to defend insuredthat Interstate “willhave
indefined thedamages.” injury”those “Personal wasany seeking‘suit’

ofpublicationorinjury arising “[o]ralout of writtenpolicy to include
adisparagesor orperson organizationthat or libels amaterial slanders

appellantsor Theorganization’s goods, products services.”person’s or
datedbyfrom letterallege they requestedthat a defense Interstate

4,2002.6,2001, coverage Januarythat Interstate denied onDecember and
5,2002, declaratorypetition judgmentfiled a forApril appellantsOn the

Casualtyin insurance carriers Continentalsuperior againstcourt
(Continental), CompanyMutual InsuranceCompany Nationwide

(Travelers), and(Nationwide), CasualtyProperty CompanyTravelers
Interstate, underlyingto theindemnity respecta defense and withseeking
lawsuit.

20, 2002, amended their demandunderlying plaintiffsOn December the
1999,28,arbitration, andSeptemberfor and for the first time identified

27, 2000, allegedlywereuponas the dates which the memorandaApril
outside of STT.distributed



752

2, 2003,On December the trial court ruled on competing motions for
summary Continental,judgment among Travelers, Nationwide, and the
appellants. It concluded that Continental and Travelers owed no duty to
defend or indemnify the appellants grantedand their motions for
summary judgment. The trial court denied Nationwide’s motion for

however,summary judgment, finding that the alleged defamation occurred
within the boundaries of its policy coverage. Accordingly, the trial court
granted the appellants’ cross-motion summaryfor judgment against

2,Nationwide. The December 2003 order contained rulingsno as to
Interstate.

11, 2004,On June the trial court ruled on competing motions for
summary judgment between Interstate and the appellants. The trial court
determined that the first publication anyof defamatory memorandum

on 28,1999, and,occurred or about September therefore, fell outside of the
Interstate policy period. thatRuling Interstate coverageowed no to the

itappellants, granted Interstate’s summarymotion for judgment.
appellantsThe filed a motion for reconsideration and clarification of the

11, order,June 2004 as well as a motion for reimbursement of defense
costs from Interstate. The trial court denied the motions. Because the first

publicationdate of did not fall within the coverage period of Interstate’s
policy, the trial court denied the appellants’ motions for reconsideration
and clarification and for reimbursement of defense costs.

On appeal, appellantsthe assert that trialthe court improperly
determined that dutyInterstate had no to defend them in the underlying
suit. The appellants that,take the position because, the underlying

did notpleadings identify dates of 20,external distribution until December
2002, and the trial court did not 11,resolve the issue of untilcoverage June
2004,they had a “potentially covered claim” triggering dutyInterstate’s to
defend agree.them. We

A motion for reconsideration partyallows a to present points of law or
fact that a court has overlooked or misapprehended. v.Webster Town of

(2001).Candia, 430,146 N.H. 444 We upholdwill a trial court’s decision on
a motion for reconsideration absent an unsustainable exercise of

id.; Lambert, (2001)discretion. See v. 295,State 147 N.H. 296cf.
standard).(explaining unsustainable exercise of discretion In reviewing

the trial court’s initial ofgrant summary judgment, we consider the
evidence,affidavits and other and all properlyinferences drawn from

them, in lightthe most favorable to the non-moving party. Marikar v.
Co., (2004)Peerless 395,Insurance 151 N.H. 397 (citing Peerless Ins. v.

Co., (2004)).71,Vermont Mutual Ins. 151 N.H. 72 If there is no genuine
fact,issue of material and if moving partythe is judgmententitled to as a

law,matter of grantthe of summary judgment Marikar,is proper. 151
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thethe law to factsapplicationthe ofN.H. 397. We review trial court’sat
de novo. Id.

obligationHampshire that an insurer’slaw in NewIt is well-settled
againstof actionwhether the causebyto insured isdefend its determined

bring it within thepleadingsin the toalleges sufficient factsthe insured
Co., 145 N.H.v. Mut. Fire Ins.policy.of the Me.express terms Martin

(2000).498, duty uponexists basedIn whether a to defenddetermining500
expectations ofconsider the reasonablesufficiency pleadings,the of the we

Co.,Guaranty&FidelityU.S.rights policy.the insured as to its under the
(1983).Shoes, Inc., 148, 152Inc. v. 123N.H.Johnson

language. Seepolicyof theanalysis beginOur must with an examination
languageMarikar, policyat 397. of insuranceinterpretation151 N.H. The

Progressiveto N. Ins.is issue of this court decide.ultimately an law for
(2005);Co., 649, see151 N.H. 653 alsoCo. v. Mut. Ins.Concord Gen.

(2002) (“[T]he610,147 614Lawyers Corp.,Panciocco v. Title Ins. N.H.
outside the boundsunderlying litigationof whether fallsdetermination the

decide.”).to In interpretingof an issue of for the courtcoverage is law
themeaning policy’slook to and ofpolicy language, plain ordinarywe the

Marikar,in 151 at 397. We the terms of thewords context. N.H. construe
positionin the of the insured basedpolicy personas would a reasonable

upon reading policymore than a casual of the as a whole. Nat’lPreferred
Docusearch, 759, (2003);149 ProgressiveIns. v. 763 see also N.Co. N.H.

Co.,Ins. 654.151N.H. at
in for thepolicy question, purchased by coverageThe Interstate STP

27,1999,27,1998, April states “will theperiod April to that Interstate have
seekingright duty against anyto defend insured ‘suit’ thoseand the

from isdamages” “personal injury.” injury”that result “Personal defined
in of ofarising publication“[o]ralthe to include out or writtenpolicy injury

orperson organization disparagesmaterial that slanders or a or alibels
inperson’s organization’s goods, productsor or services.” “Suit” is defined

damages ‘personalthe as a “civil in which of...policy proceeding because
injury’ alleged.” Construing... to which are thesepolicy] applies[the

whole,interms and of the a we concludeobjectively, policythe context as
that a theperson positionreasonable in the of insured would understand

apolicy obligate against seekingthe to Interstate to defend lawsuit
damages resulting “personal injury”from a as defined above.

an toobligationto whether had defend theTurning Interstate
appellants litigation,in the we must determine whether theunderlying

alleged facts in theagainst appellantscause action the sufficientof
policy.within terms of the The initialpleadings bring expressto it the

9, 2001, “commencing aunderlying complaint, allegedfiled that atOctober
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unknown,” appellantstime the a toupon campaign disparage“embarked
andplaintiffs” part[the] that as of the Brunetalleged plan “began a

campaign of memo writing, which included statements andfalse
representations regarding the Plaintiffs.” complaintThe asserted no
specific publication indates of connection with the claimed campaign of
disparagement, stating only that it at a time unknown”“commenced] to

plaintiffsthe in the underlying plaintiffsaction. The did not identify any
theysuch dates until amended their demand for arbitration on December

20, 2002, yearthan a appellants requestedmore after the a defense from
Interstate.

publication by 20,The dates the inplaintiffsidentified their December
2002 amended demand for arbitration fell policyoutside of Interstate’s

date, however,coverage period. Prior to that publicationthe dates were
Moreover, 11, 2004,not identified. it untilwas not June that the trial court

foreclosed thatpossibility allegedlythe the dissemination of defamatory
policy periodmemoranda within STT theduring coverage could be

considered “publication” purposes declaratoryfor the of the judgment
Thus, 6,2001action. appellantswhen the their requestmade December for

Interstate,a defense from existed a possibilitythere reasonable that the
underlying claim fell within the policy’s coverage.

We said that obligation merely“[an]have insurer’s is not to defend
in declarations,of inperfect bycases but also cases anywhere reasonable

pleadings inferred,intendment of the of the beliability insured can and
ambiguity inconsistencyneither ... in underlying plaintiff’s[nor] the

complaint justify... can of the itsescape obligationinsurer from to
(1994)Foreman, 440,defend.” Mt. Ins.Green Co. v. 138 443N.H.

omitted). In(quotation a as complaintcase of doubt to whether againstthe
the insured aalleges liability policy,of the insurer under thethe doubt

inmust be resolved the insured’s favor. Id. Because a reasonable
intendment initial complaint alleged injuriesof the withinpotentially the
scope policyof wecoverage,Interstate’s conclude that Interstate owed the
appellants a at the it requested,defense time was and that dutybreached

4,2002.by denying coverage on January
conclusion,In light of our hold that grantwe the trial court’s of

11,summary to in its injudgment Interstate June 2004 order was error.
We, therefore, 23, 2004,hold that Augustalso the trial court’s order of
denying appellants’the motion for reconsideration amounted to an

ofunsustainable exercise discretion.

costs,As forappellants’to the motion of defensereimbursement
defend,when an dutyinsurer breaches its to it must reimburse the insured

for inthe costs incurred the claim. v.defending Hosp.Concord N.H.
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59, (1997);Assoc., N.H. 61Underwriting 142JointMalpracticeMedical
745,Co.,Ins. 139 N.H. 751also Builders v. American Mut.see A.B.C.

(1995). forappellantsowes no reimbursementasserts that it theInterstate
received, in or in apart,wholeappellantsthedefense costs because

carrier,Nationwide, SteadfastContinental, and anotherfromdefense
attorneytheir privatehired ownCompany, theyInsurance and because

theBythe the time ofbyof retained carriers.relying uponinstead counsel
order, already2, expendedhadDecember 2003 Continentaltrial court’s

The of$495,000 appellants.in the issuedefendingapproximately
costs, if not a for this court toany,of is matterreimbursement defense

vacate trial court’s orderin we theAccordingly,decide the first instance.
defense andmotion for reimbursement of costsdenying appellants’the

for further proceedings.remand
that ittheoryAt oral introduced the alternativeargument, Interstate

they are not insureds under theno to the becauseduty appellantsowes
issue thequestion.in failed to raise this beforepolicy Because Interstate

Marikar,court, 397.not it. See 151 N.H. attrial we need address

inpart; part;Reversed in vacated and
remanded

DugganNadeau, Galway, JJ.,Broderick, C.J., and and concurred.

Hillsborough-southern judicial district
No. 2004-279

HampshireThe ofState New

v.

Frank Simone

29, 2005Argued: September
30, 2005Opinion Issued: November


