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case,in thethisand documents submittedAgreementDollar relevantSplit
Presstekrequest.forfind Presstek’sany supportwas unable totrial court

for thereconsider, argumentraising equityitstrial court tomoved the
argument.Presstek’srejectedThe trial courtfirst time.

theyunlessfindings and conclusionsthe trial court’sWe will sustain
Appealof law. Statebyin tainted errorsupport orlackingare evidential of

court,the trialN.H., the beforereviewing147 at 429. After recordN.H.of
or evenintroduce evidenceto sufficientconclude that Presstek failedwe

forclaim immediateargument supportto itsany legalassert
Thus, didconclude that the trial courtpremiums.the wereimbursement of

premiumto recover therequestin Presstek’s initialdenyingnot err
Split Agreement.to the Dollarpursuantthat were madepayments

on a motion fora court’s decisionupholdWe will also trial
of discretion. See Mt.an unsustainable exercisereconsideration absent

(2000).642,144 N.H. 654Municipality Conway,Mall Assocs. v.Valley of
by denyingwithin its discretionconclude that the trial court actedWe

Presstek, toagain,because failedPresstek’s motion for reconsideration
its entitlement to immediateintroduce sufficient evidence of

premium payments.reimbursement of the

Affirmed.

Duggan, JJ., concurred; Horton, J., retired,and speciallyNadeau
490:3,under RSA concurred.assigned
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(PeterKelly A. Ayotte, attorney Odom,K.general assistant attorney
general, on orally),the brief and for the State.
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(Robert A. Stein on theAssociates, PLLC, of ConcordStein &Robert
orally), for the defendant.brief and

forBarkus, her convictiondefendant, appealsDalianis, SuzanneTheJ.
RSA 265:82intoxicating liquor. Seeofthe influencewhile underdriving
J.) inerred(Korbey,Court(2004). Districtthat the SalemarguesShe

of athe resultssuppressedit hadwhetherpartiesto inform thefailing
of her Mirandaalleged violationfollowing anadministeredbreath test

(1966).Arizona, The defendant384 U.S. 436v.Mirandarights. See
admitted, improperlycourtthe trialif werethat the resultscontends

not, evidence wasthen thethem, theyif wereand thatuponrelied
to convict her. We affirm.insufficient

3:00 onp.m.approximatelyfacts. AtfollowingthesupportsThe record
Kane, patrollingwhile2004, Trooper David1, Hampshire StateNewApril

anglean on the(1-93), parked atuponcame an automobile93Interstate
1 in He observedExit Salem.highwayof the nearsouthbound shoulder

incovered mud andto beappearedof the vehiclethat the driver’s side
vomit.

Shein the driver’s seat.the defendant seatedKane foundTrooper
Trooperglazedwere over.eyesand her“dazed or confused”appeared

requestedin area. Heof vomit the immediatestrongnoted a odorKane
askedand thenregistration,license andproduce herthat the defendant

not know. He then askedthat she didrepliedShehappened.her what had
skiing atfrom; that she had beenrepliedshecomingshe washer where
BrettonMassachusetts, her answer toWoods, changingbeforeBretton

Woods, Hampshire.New
Hewas slurred.speechdefendant’sKane noticed that theTrooper

Shethat she had not. wasrepliedand shedrinking,if had beenasked she
she wasat the scene. Whilethat had arrivedtaken to an ambulancethen
a “cleartreated, and observedexamined her vehicleTrooper Kanebeing

holder. Whilecupin driver’sliquid thecontaining a brownglass”
car, of thesmelled the contentsfrom the heretrieving registrationthe

Kahlua, a liqueur.smell ofrecognizedand theglass
and askedin the ambulancethe defendantapproachedKaneTrooper

condition and the contentsphysicalherregardingof questionsher a series
with Mirandathe defendantprovideAt no time did heglass.of the

a preliminaryto submit toid. He then asked hergenerallySeewarnings.
(PBT). test, that shehe informed heradministering thetest Afterbreath

Trooper Kaneunder the influence.drivingfor whilewas under arrest
the Salem Policebroughtin and her tohis cruiserplaced the defendant

Department.
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Trooper Kane learned that analysisthe breath machine at the Salem
Police Department was inoperable. He asked the ifdefendant she was
willing to was,submit to a breath test. She stated that broughtshe so he
her to the Windham Department. arrival,Police Upon Trooper Kane read

(ALS)the defendant an form,administrative license suspension rights
which signed. test,she He then performed the breath the results of which

ashowed blood alcohol concentration of 0.16.
The defendant was withcharged driving while under the influence of

intoxicating liquor trial,under RSA 265:82. Prior to she filed a notice
demanding proofformal that 1-93 “way,”is a a required element of this

(“[A]offense. See DlST. Ct. R. 1.22 party shall notify the opposing party or
dayscounsel at least ten ifprior to trial said ‘way’ public highwayor must

be formally proved[.]”). respondedThe State with a motion in limine
requesting that the trial judicialcourt take notice that 1-93 is a “way” as

(2004).defined in RSA 259:125 objected,The defendant asserting that the
State obligated formallywas to prove that ofelement the offense at trial
and in presence.her

The defendant also filed a pre-trial motion to “suppress precludeand the
State from the use comment on evidence seized from theand/or
defendant.” The motion contended that Trooper Kane’s questioning of the
defendant at the scene violated rightsher under the State and Federal
Constitutions. trialThe court did not address the motions prior to trial.

10,At August trial,the 2004 the State conceded the inadmissibility of
the PBT results. The argueddefendant in support of her motion to
suppress, again invoking Constitutions,the State and Federal and the trial
court suppressed the inculpatory statements byelicited Trooper Kane
while the defendant was in the ambulance. Relying upon that ruling, the
defendant objectedthen to the admission of the breath test taken at the

(the test)Windham Police Department Windham breath on groundsthe
that it constituted “fruit of poisonousthe tree.” The trial court took the
matter under advisement.

After taking advisement,the case under the trial court issued an order
12, 2004,on August finding the guilty. 18, 2004,defendant On August the

defendant moved for reconsideration,clarification requesting thatand/or
the trial specifycourt whether or not it had suppressed the results of the
Windham breath test. She urgedfurther the trial court to reconsider its
verdict uponbased the purportedState’s failure to establish that 1-93was

(2004).“way”a for purposesthe of RSA 265:82
The trial argumentcourt heard on the motion at sentencingthe hearing

29, 2004,on September and denied it. The explainedorder that the
defendant objecthad failed to at trial to the taking judicialcourt’s of notice
that 1-93is a public way. It further noted that the trial court found “on the
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ofguiltywasthat the defendantat trial”presentedof all the evidencebasis
intoxicating liquor.influence ofwhile under thedriving

failingin totrial court erredthat thearguesthe defendantappeal,On
trial, it hadwhetheror after theduringparties,the eitherinform

if theasserts thattest. Shethe Windham breathresults ofsuppressed the
“fruit of theadmitted, inadmissibleconstitutedtheyresults were
contends thatsheBut, suppressed,if werethe resultspoisonous tree.”

the defendantFinally,her.to convictinsufficient evidencethere was
alleged offensethat theformally provefailed tothat the Stateargues

Ruleand District CourtRSA 265:82required byas“way”occurred on a
1.22.

(1997), trial courtasserts that thedefendant, 491:15citing RSAThe
trial, findings of fact and“providetoduring and afterfailing,in botherred

decidingAssuming withoutreview.”appellateforadequate properlaw
disagree.491:15 weapplies,that RSA

fact andfindingsfor oftrial, requestasubmittedpartyAt neither
(“The orcourtRSA 491:15to RSA 491:15. Seepursuantof lawrulings

it, writing,inhis decisionshall, requests giveif partyeitherjustice ...
law----”). afterIt was not untilofrulingsfound and thestating the facts

that sheguiltydefendantfindingits order thecourt issuedthe trial
in motion forfindings herof the court’sexplicationanrequested

denied.requestThis wasreconsideration.clarification and/or

foron a motiontrial court’s decisionupholdwill aWe
of discretion. See Mt.unsustainable exerciseabsent anreconsideration

642, (2000);144 N.H. 654Conway,Municipalityv.Valley Mall Assocs. of
(1999).262, find no144 264 Wev. N.H.Shephard,also Smithsee

ain trial court’s denial. Absentof discretion theunsustainable exercise
491:15, to issuerequiredtrial court is notto RSA arequest pursuant

State, 587, 590122 N.H.Hardy v.rulings of law. Seefindings of fact and
motion for(1982). the defendant’sdenyingorderThe trial court’s

was,further explanationwithoutreconsiderationclarification and/or
811, 814150N.H.therefore, McCray,v.not See Town Merrimackerror. of

(2004) (trial sufficientfor clarification wasdenyingorder motioncourt’s
underrulingsfact or of lawfindings ofparty requestedneitherbecause

491:15). areon this issueremaining argumentsRSA The defendant’s
v.Vogel Vogel,warrant further discussion. Seemerit and do notwithout

(1993).321, 322137 N.H.
discretion, we do note thatoffind no unsustainable exerciseThough we

such,and, areasappellatefor reviewfindings provide a clear basiswritten
Nonetheless, tothe trial court declinedbecausehelpful to this court.

and based itsWindham breath testthe results of thespecifically suppress
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upon trial,”verdict “all presentedthe evidence at we proceed upon the
assumption that the results of the breath test were admitted into evidence.

The defendant contends that the statements suppressed by the trial
court and the inadmissible PBT inextricablyresults are tied to the

and,test, thus,Windham breath admitting the results of the Windham
breath test violated the State and Federal Constitutions. When a

protections Constitution,defendant invokes the of the HampshireNew we
claims,must first address those relying upon onlyfederal law to aid in our

(1983).Ball, 226, 231-38v.analysis. State 124 N.H.
reviewingWhen a trial court’s aruling on motion to suppress, acceptwe

its factual unless lackfindings they support in the record clearlyor are
(2001).746,erroneous. State v. 146Hight, N.H. 748 Our review of the trial

conclusions, however,legalcourt’s is de novo. Id.
The defendant first contends that the results of the Windham breath

test should suppressedhave been as “fruit poisonousof the tree.” We
disagree. The “fruit of poisonousthe tree” doctrine is ofone constitutional

See,application. e.g., States,v.Wong (1963);Sun United 371 U.S. 471 State
(1999)Cobb, (The638,v. 143 N.H. 650 “fruit of the poisonous tree”

requiresdoctrine that evidence derivatively obtained athrough violation of
I,Part Article 19 of Hampshirethe New Constitution be excluded from

trial). We note that ifeven we assume that PBTthe results were
trial,inadmissible at they onlywere inadmissible of a statutorybecause

Therefore,violation. we decline to inconsider the results our “fruit of the
poisonous analysis.tree”

The “fruit poisonousof the tree” initiallydoctrine was indeveloped the
context,search and seizure with the primary illegality being a Fourth

Sun, 484-88;Amendment violation. Wong Cobb,See 371 U.S. at see also
(where143 atN.H. 649-50 the “primary illegality” was a purported

I, Constitution).ofviolation Part Article 19 of HampshireNew The
Supreme Court of the United States suggestedlater that the doctrine
could be extended to cases where the “poisonous tree” was a Fifth

Tucker, 433,Amendment violation. v.Michigan (1974);417 U.S. 446-47 but
(2004).Patane,see court,United States v. 124 S. Ct. 2620 This construing

I,Part Constitution,Article 15 of the HampshireNew specificallyhas
interpreted context,the doctrine to inapply the Miranda holding that
certain physical evidentiary fruits derived from a Miranda violation are

(1991).Gravel, 172,inadmissible at trial. State v. 135 N.H. 180-84 The
defendant urges applynow us to our inholding Gravel to the offacts this
case.

Gravel,In police elicited information from a defendant in violation of his
Miranda rights, then used that procureinformation to a search warrant
that ultimately yielded cocaine and paraphernalia.related Id. at 174-75.
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cocaine,of wepossessionforconvictionReversing the defendant’s
the Mirandabywas taintedthe search warrantconcluded that because

therebyand all evidence seizedviolation, illegalwassubsequentthe search
Id. at 176.inadmissible at trial.was

case, were “facedIn that weto the case before us.inappositeisGravel
violation, itemsof a Mirandaevidentiary productsinanimatewith the

statementswarrant ona searchauthorityunderseized foundedof
added). to ourEssential(emphasisId. at 182without a waiver.”obtained

will on the defendant’sthat no act of freein was the factreasoning Gravel
subsequent search.and theprimary illegalitytheintervened betweenpart

of initialthe deterrenceholdingfor our wasId. The stated rationale
(“An more concerned with the182-83 officerconduct. Id. atpoliceunlawful

than with theobtained confessionunlawfullyfruits of anphysical
securingofthat the benefitsreasonably decidemightconfession itself

statements.”).of theoutweighed the lossadmissible derivative evidence

to the Windhamcase, voluntarily consentedIn this the defendant
265:87under RSArightof her to refusebeingtest after advisedbreath

(2004). Gravel, presenteddefendant here wasin theappellantUnlike the
at issue. Seethe evidencerefusing provide physicalof tooptionwith the

(“[A](1985)253, mayCormier, suppress258 defendantv. 127 N.H.State
for ain he will lose his licenseevidence ... but returntest]alcohol[blood

initself be consideredmayto that evidencesuppresstime and his decision
liable.”). electing proceedtocivilly Byordetermining guiltywhether he is

inrights, engagedinformed of her the defendantbeingwith the test after
test,hold a breathan act of her own free will. Were we to thatintervening

265:87, inadmissibleadministered to RSA islawfully pursuantotherwise
violation, curtailan earlier we wouldsimply because it follows Miranda

function,of to an law enforcementability police perform importantthe the
while to further the intended deterrent effect of Gravel. Seedoing little

(“[D]eterreneeGravel, by ascribingpolice135 N.H. at 182 of misconduct
justifydifficult to when theexcluding [is]taint to and later confession[a]

a of the defendant’s own freeproductderivative second confession [is]
will.”). “fruit of theapply poisonousWe therefore decline to the Gravel

doctrine to the case before us.tree”
that she assented to the WindhamarguesThe defendant next when

test, bag”out of the because ofproverbial proverbialbreath “the cat was
Believing guiltPBT her toincriminatingher statements and the results.

established,firmly cooperate Trooperbe she continued to with Kane. She
of thedespite intervening warnings,contends that the ALS the results

from the“sufficientlyWindham breath test were not attenuated earlier
court.”independently byand inadmissible evidence to be considered the
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earlier,We thedisagree with defendant’s assertion that the
precludesinadmissible evidence ofindependent consideration the

(andFirst, assumingWindham test. that the PBT wasbreath inadmissible
State),proffered bytherefore never the it was onlyinadmissible because
defendant, 265:92-a,Trooper required byKane did not advise the as RSA

that “her to takingfailure take the test or... her of the test not be[would]
construed to or aprevent require subsequent pursuanttest to RSA

(2004).265:92-a, However, 265:92-a, I,265:84.”See RSA I RSA also states
that in“nothing contained this section shall be construed to orprevent
require Id.;a test tosubsequent pursuant RSA 265:84.” see also RSA

(2004).265:84 The fact that Trooper provideKane did not the mandated
advisory did not preclude the administration of the second test.

statements,As to the inadmissible Hampshire’s “impliedNew
law, 265:84,consent” RSA “[a]ny personstates that who adrives vehicle

upon waysthe of this shall givenstate be deemed to have consent to
physical tests and purpose determiningexaminations for the of whether

person 265:84;such is under the intoxicating liquor.”influence of RSA see
Director, Vehicles, 315,also Saviano v. Div.N.H. Motor 151 N.H. 319of

(2004). have,We accordingly, held that the act of asubmitting to breath
test “is voluntary verybecause the act of ondriving Hampshire’sNew
public Jenkins,roads implies consent to take the test.” State v. 128 N.H.

(1986).672, 675 It is therefore immaterial whether the defendant’s decision
earlier,may byhave been influenced the exchangesinadmissible with

Trooper (rejectingKane. See id. at 674-75 a process challenge broughtdue
I,Part Hampshireunder Article 15 of the New allegingConstitution that a

defendant’s todecision submit to a blood-alcohol test notwas made
“knowingly and intelligently”). By driving her vehicle on the roads of this
State, the defendant impliedly priorassented to the breath test to her

Trooperencounter with Kane.

Moreover, I,because the of Partprotections Article 15 of our State
apply only character,Constitution to evidence that is intestimonial it is

settled law that a driver arrested for driving while under the influence has
no constitutional toright provide samplerefuse to a for a blood alcohol

Turner, Director, 259, (1991);v.Zylatest. See 134 N.H. 262 see also
(1985)Cormier, (“The127 N.H. at 257 privilege against self-­255,

requireincrimination does not the State to obtain the defendant’s
permission---- guaranteeNeither does the of due process.”); South

(1983) (“[A]Neville, 553,Dakota v. 459 U.S. 554 State force a[can]
defendant to submit to a blood-alcohol violatingtest without the

self-incrimination.”);defendant’s Fifth right againstAmendment
(1966).California,Schmerber v. 384 U.S. 757 imposes,The State therefore
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do, toobligation providea qualifiedtoconstitutionally permittedas it is
grants qualifiedit also aCormier, Though127 at 258.N.H.sample.such a

to doconstitutionally obligatedit is notsample,to aprovidetoright refuse
Windham breathThus, consented to take theif the defendantso. Id. even

already establishedstatementsthat the inadmissibletest under the belief
Stateunder ourany protectionofdeprivedshe was notguilt,her

Constitution.
in theprotectiongreateraffords noConstitutionBecause the Federal

the same conclusionsarguments, we reachof the defendant’scontext
Constitution. Seedo under the StateConstitution as weunder the Federal

(2005); Patane, 124148, also S. Ct. at152 seev. 152 N.H.LeCouffe,State
note that the2629-30; Schmerber, at 760-64. We further384 U.S.

for thestatutory prerequisitesthat thedoes not contestdefendant
find that theupon foregoing,Based the webreath test were met.Windham

in motiondenyingof law the defendant’strial court did not err as a matter
evidence wasAccordingly,test. theto the Windham breathsuppress

to convict her.sufficient
formallythat the State failed toargumentfinal isThe defendant’s

a element“way,” requiredoffense occurred on aallegedestablish that the
must, therefore,crime, Seethat her conviction be reversed.of the and

(2004).RSA 265:82

pursuantthat notice to Districtpre-trialThe defendant contends her
informally prove,1.22 an the State toplaced obligation uponCourt Rule

“way” purposesher 1-93 a for the of RSA 265:82. Wepresence, that was
language givesin of District Court Rule 1.22 rise todisagree. Nothing the

Moreover, in theobligation. nothingsuch an See Dist. Ct. R. 1.22. there is
noticelanguage precludes taking judicialof the rule that a trial court from

thereby satisfying proof’ requirementof a fact and the “formal of the rule.
id.See

subjectA trial court of a fact that is not tomay judicialtake notice
201(a).reasonable N.H. R. Ev. Such a fact must either bedispute.

generally jurisdiction capableknown within the of the trial court or of
by accuracyaccurate and determination resort to sources whoseready

(2).201(a)(1),cannot N.H. R. Ev. It isreasonably questioned.be
requested by partycourt notice if it is a andmandatory judicialthat a take

201(e).necessarycourt is the information. N.H. R. Ev.suppliedthe with

responded requestingThe State to the defendant’s notice formal
“way” requestingof with a motion in limine that the trial court takeproof

motion,in Injudicial “way”of 1-93 as a as defined RSA 259:125. itsnotice
generallythe State the trial court that “Interstate 93 is knowninformed

‘public highwaywithin the of this court to be such a or street’jurisdiction
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and is ofcapable ready by simplydetermination theverifying same
through the that byrecords are maintained the New Hampshire

ofDepartment Transportation.” “way”The status of 1-93 as a is generally
subject Therefore,known and not dispute.to reasonable on the State’s

proffer, the trial court should mandatory judicialhave taken that I-notice
Thus,93 was a for“way” purposesthe of RSA 265:82. that element of the

offense was established.

Affirmed.
DugganBroderick, C.J., Nadeau, Galway, JJ.,and and concurred.
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