
695

Hillsborough-southern judicial district
Nos. 2004-576

2004-716

Esq., the Robert W.Greenhalgh, Trustee UnderL.Charles
TrustLife InsuranceHallman Irrevocable

v.

Presstek, Inc.

14, 2005Argued: September
31, 2005Opinion Issued: October

brief), Cooleyof Daniel Marr on theKerrigan, {J.Hamblett & Nashua
LLP, brief),{AmyHallman Rice on theDiego,Godward of San California

Rice, California J. RiceWayne Poway, {Wayneand The Law J. ofOfficeof
fororally), plaintiff.on the brief and the

Reno, P.A., {Emily GrayOrr & of Concord Rice and Martha Van Oot
brief, fororally),on the and Ms. Rice the defendant.

DALIAN1S, Greenhalgh, Esq.,The L. Trustee Underplaintiff,J. Charles
Trust,Life anappealsThe Robert W. Hallman Irrevocable Insurance
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thedeclaratory judgment regardinghis fordenying requestcontract and

Therights obligations “Split Agreement.”and under a Dollarparties’
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defendant, Presstek, Inc., trialcross-appeals the court’s denial of its
to itrequest premium paymentsrecover made the Dollarpursuant Splitto

Agreement. We affirm.
trial followingThe court found the beganfacts. Robert W. Hallman

(CEO)work as chiefPresstek’s executive officer and as a ofmember
(Board)of 21,1998.Presstek’s board directors on or Septemberabout The

of his initially 29,terms set inemployment were forth a 1998 letterJuly
17,Septemberand a 1998 employment agreement. The term of

employment 30,agreementunder the employment Septemberended on
1999, automaticallybut was one-yearrenewed for periodssuccessive

party gaveunless either by precedingwritten notice the 30. IfJune
cause,Presstek terminated Hallman for employmentthe agreement

provided that Hallman had no toright compensationreceive or other
termination,anybenefits for period after asexcept required by law.

8,1998, Rossen,On December the Board authorized Neil chief financial
officer, to acquire split dollar life policieswhole insurance for OnHallman.

9,1999, Hallman,July trustee,as thegrantor, plaintiff,and as entered into
(Trust)the Robert W. Hallman Irrevocable Life Insurance Trust as a

holdingmeans of a life frompolicyinsurance Sun Life Assurance
Company terms,of (policy).Canada Under the Trust onlythe beneficiaries

wife,of the Trust grandchildren.were Hallman’s children and That same
day, plaintiff, Trust,the as oftrustee the entered a Splitinto Dollar
Agreement with plaintiffPresstek. The also executed a collateral
assignment assigning to Presstek plaintiff’s “right,the title and interest
in” policy.the Under the Split Agreement,Dollar paidPresstek the annual
premium on $35,645.00.the each inpolicy April the amount of SplitThe

Agreement provided died,Dollar that when Hallman Presstek was entitled
to premium made,reimbursement for all payments and the Trust
beneficiaries towere thereceive remainder of the death benefit under the

IV,policy. SplitArticle section of Agreement4.1 the Dollar provided for
its upontermination the oranyoccurrence of one followingmore of the

(a) (b)Presstek;events: of operation bycessation bankruptcy, receivership
(c)or Presstek;dissolution of or “Robert W. Hallman terminates his

employment Presstek,with Inc. for otherany reason but retirement.”
3, 2002,AprilOn the Board voted to remove Hallman as Presstek’s

CEO,president and but notdid otherwise address his employment.
However, prior the meeting, presentedto the Board Hallman with a draft
Separation Agreement and forRelease his review and acceptance.
Presstek April premium 12,nonetheless made the 2002 payment. On April
2002, counsel for Hallman sent a letter to respondingthe Board to the

Separationdraft Agreement and Release and proposing changes.various
letter,In the Hallman’s counsel requested that Presstek add a clause to
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to that Presstek wouldand Release reflectAgreementthe Separation
Policy. rejectedPresstek thispremiums on thepayto thecontinue

Both Hallman andanydid not add such clause.partiesand thesuggestion
Release, itand and becameAgreementsigned SeparationthePresstek

30,2002.Apriloneffective
Release, HallmanAgreementthe andSeparationIn 3 ofsection

that heand other benefitsacknowledged receivingthat he was monies
theagreementfor of the andreceived but his executionwould not have

among things,otherincluding,of he made thereinpromisesfulfillment the
for of certain stockand deadline exercisevestingimmediate an extended

foregoing“the and benefitsagreed paymentsHallman also thatoptions.
severance,including mightwhichany payments,inshall lieu of otherbe

Hallman, mightto Hallmanby payable to or which[sic]otherwise
Inentitled, orEmployment Agreementthe otherwise.”be underotherwise

Release, agrantedHallmanSeparation Agreement10 of the andsection
heirs,behalf, “hison and on behalf ofgeneral release to Presstek his own

claims,executors, administrators, includingassigns”and for allsuccessors
Presstek and“any arising employment byall matters out of Hallman’sand

employment.”the of saidcessation
form, 3, 2002,change Maya dated thatpersonnelnoted onPresstek

termination “voluntary,” and that the reason wasHallman’s was
17,June 2002“resignation.” proxyThe statement from Presstek’s

from allmeeting “resigned positionsalso stated that Hallmanshareholder
30,April premiumof on 2002.” did not make theCompanythe Presstek
However, in place pursuantfor 2003 or 2004. the is still topayments policy

inpremium provision policy.an automatic loan the
9, 2003, brought declaratoryOn a forMay plaintiff petitionthe a

obligationthat tojudgment presentPresstek had a and future contractual
inpay premium payments Splitthe annual accordance with the Dollar

contract,Agreement. The also asserted claims for breach of andplaintiff
implied duty good dealing.breach of of faith and fair Presstek filed a

27,2004,By Julycounterclaim for breach of contract. order dated the trial
court that the Splitconcluded Presstek had not breached Dollar

no toAgreement, present obligationand had or future contractual make
premium payments policy.annual on the The trial court also concluded

it presentthat Presstek had waived its counterclaim as had failed to
in ofsupportevidence it.

premium payments it madepost-trialPresstek filed a motion to recover
23,2004,Agreement. Augustto On the trial courtpursuant Splitthe Dollar

2004,22, trialSeptemberthis motion and on the court denieddenied
plaintiff arguesfor On the thatappeal,Presstek’s motion reconsideration.

(1)by Split Agreementthe trial court that: the Dollarconcludingerred
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(2)terms;byterminated its and Hallman rightsreleased the Trust’s under
AgreementSplit signed Separationthe Dollar when he Agreementthe and

Release. On cross-appeal, Presstek contends that the trial court byerred
denying its to recover therequest premium payments pursuantit made to

Split Agreement.the Dollar
We first address the plaintiff’s appeal. plaintiff arguesThe first that the

trial court thaterroneously Splitconcluded the Dollar Agreement
terms,by endingterminated its thus Presstek’s present and future

obligation to thepay premiums. proper interpretationBecause the of a
agreement ultimately court,written is a of forquestion law this we review

Agreementthe deSplit Appeal 426,Dollar novo. State of N.H., 147 N.H.of
(2002).429 In the ambiguity, parties’absence of the willintent be

determined from the plain meaning of the Echolanguage Consultingused.
(1995).Bank, 566,Services v. ConwayNorth 140 569N.H. The words and

phrases used the willby parties assignedbe their common meaning, and
we will ascertain the of thepurposeintended contract theuponbased
meaning that given bywould be to it a reasonable person. See ELCA of
N.H., 114, (1987).Inc. v. 129McIntyre, N.H. 116 Only partieswhen the
reasonably disagree as to its willmeaning we deem the contract’s language

N.H.,to ambiguous.be See 147 IfAppeal State N.H. at the429.of of
language ambiguous,contract is mustwe determine what the parties,

standard,an objectiveunder mutually ambiguousunderstood the language
to Realty 137,mean. N.A.P.P. Trust v. Enterprises,CC 147 N.H. 140-41
(2001).

parties disagree IV,The to interpretationas the correct of article
4.1 Splitsection of the Dollar Agreement. providedSection 4.1 for the

Splittermination of the Dollar Agreement upon anythe occurrence of one
(a) (b)or of Presstek;more the following operation byevents: cessation of

(c)bankruptcy, receivership Presstek;or dissolution of or W.“Robert
Presstek,Hallman employmentterminates his with Inc. for otherany

reason but The plaintiff arguesretirement.” that plain languagethe of
4.1(c)subsection means that the Split AgreementDollar onlyterminates

when Hallman makes a unilateral employmentdecision to end his with
words, Hallman,Presstek “for other Inany reason but retirement.” other

clause,subjectas the of the perform verb,must the In“terminates.”
contrast, 4.1(c)thatargues plainPresstek the language of subsection
means that Splitthe Dollar Agreement terminates when Hallman’s
employment anywith endsPresstek “for other reason but retirement.”
Thus, the toparties’ disagreement usagerelates verb —whether
“terminates” expresses subject.an action or describes the ofcondition the

“Terminate” can mean “to an ... inbring to time” or “to comeending to
time,”an uponend in independing whether the isverb used its transitive
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New InternationalThirdWebster’sor intransitive form.
Dictionary 2002) added). Moreover, even(unabridged (emphasis2359 ed.

Hallman, arguecould thatfired oneif the showed that Presstekfacts
“for other reasonanywith PresstekemploymenthisHallman terminated

withworking relationshipended hisbecause Hallmanbut retirement”
thus conclude that subsectioninvoluntarily.if he so WePresstek even did

is,4.1(c) consequently,andreasonably varying interpretationstosubjectis
theTherefore, to whatwe review the record determineambiguous.

standard, ambiguousthemutually understoodobjectiveunder anparties,
to See N.A.P.P.employment”his mean.phrase “Hallman terminates

standard,Trust, objectiveIn this weapplying147 at 140-41.Realty N.H.
whole, theby examining the contract as aintentparties’consider the

theobject byits and the intendedsurrounding executioncircumstances
theour of to intention ofgoal givingin mind effect theagreement, keeping

fact,of iffindingsthe court’sat 141. will defer to trialparties. Id. We
Id.thesupported by evidence.

atanyonehad withtestified that he no discussionsplaintiffThe
4.1(c)of at time of execution.meaningPresstek about the subsection the

thefrom who had reviewedtestimonyPresstek no witnessesprovided
intentPresstek’s as to Presstek’sAgreement prior signingDollar toSplit

4.1(c). Agreementprocured Splitthe Dollarregarding subsection Presstek
the Thepresident company. partiesin 1999 and CEO ofwhen Hallman was

compensation packageit to be of Hallman’sagree partthat was intended
to topersuadefor the of and an incentive to him not returnbenefit his wife

If Hallman for cause under hisemployer.his former Presstek terminated
compensationhad no to oremployment agreement, rightHallman receive

termination,period except required byother for after as law.anybenefits
of at the partiesHallman or have aware this fact the timewas should been

However,Agreement. plaintiff’sthe constructionSplitexecuted the Dollar
4.1(c) if hadincompatibleto result that Presstekof subsection leads the

his thusemployment agreement,Hallman for underterminated cause
benefits,to Hallman couldright post-terminationeliminating Hallman’s

policy Spliton the under thepay premiumstill Presstek to therequire
us,an to record beforeobjectiveDollar standard theAgreement. Applying

reasonably expected andpartieswe conclude that the should have
4.1(c) theobligationsto that Presstek’s underunderstood subsection mean

if employmentwould and when Hallman’sSplit Agreement expireDollar
any reason but retirement.”with ended “for otherPresstek

foremploymentwhether “Hallman terminated hisWe next address
It isholdingin the of our above.any reason but retirement” contextother

Theemployment plaintiffthat with Presstek ended.undisputed Hallman’s
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argues that Hallman theaccepted Separation Agreement and Release and
contemporaneously made the decision to retire. toContrary Hallman’s

trial,attestimony the trial court found “no indicatingevidence that
Hallman resignedretired rather than itnor that was Hallman’s intention
to retire.” will sustain trial findings theyWe the court’s unless are lacking
in support. N.H.,evidential Appeal State 147 atN.H. 429. Weof of
conclude that the record supports the trial court’s thatfinding Hallman

employmentterminated with anyhis Presstek “for other reason but
such,retirement.” As bythe trial court did not err concluding that the

Split Agreement terms,Dollar byterminated ownits and that Presstek
present obligationhad no or payfuture to the annual premiums on the

policy.
Next, the plaintiff argues that the trial court erred by concluding that

Hallman released the andrights claims of the Trust beneficiaries under
Splitthe AgreementDollar when Hallman signed Separationthe

Agreement and InRelease. section 10 of the Separation Agreement and
Release, Hallman granted generala torelease Presstek on behalf of “his
heirs, executors, administrators, and forassigns” claims,successors all

andincluding “any all matters ofarising employmentout Hallman’s by
Presstek and the cessation of said employment.” On appeal, Hallman

he powercontends that did not the rightshave to release the of Trust
under Splitbeneficiaries the Dollar Agreement since the Trust is a

separate entitylegal and Hallman has no interest in its assets. Since we
have that Split Agreementconcluded the Dollar byterminated its terms
and, consequently, the presentTrust beneficiaries have no or rightMure
to payhave Presstek policy premiums, we need not the plaintiff’saddress
assertion.

Finally, appealsPresstek the denial of post-trialits motions to recover
the premium itpayments pursuant Splitmade to the Agreement.Dollar
Presstek no inlanguage Splitoffers the Dollar orAgreement collateral
assignment supportto its claim for immediate premiumreimbursement of
payments. Rather, Presstek contends that because the trial court found
that it would “inequitablebe to enforce the DollarSplit Agreement against
Presstek,” trialthe court also should have found that it inequitablewas for
the Trust to ofretain the benefit the cash value of premiums paid bythe
Presstek from 1999 2002.through

merit,”The trial court denied requestPresstek’s as “without noting that
Presstek no legal addition,offered factual or for itssupport request. In the
trial court that findingstated its that was no longer contractuallyPresstek
obligated paymentsto make Splitunder the Dollar asAgreement of the
date of Hallman’s didresignation not entitle toPresstek recover its
premium fact,Inpayments. the trial court uponstated that review of the



701

case,in thethisand documents submittedAgreementDollar relevantSplit
Presstekrequest.forfind Presstek’sany supportwas unable totrial court

for thereconsider, argumentraising equityitstrial court tomoved the
argument.Presstek’srejectedThe trial courtfirst time.

theyunlessfindings and conclusionsthe trial court’sWe will sustain
Appealof law. Statebyin tainted errorsupport orlackingare evidential of

court,the trialN.H., the beforereviewing147 at 429. After recordN.H.of
or evenintroduce evidenceto sufficientconclude that Presstek failedwe

forclaim immediateargument supportto itsany legalassert
Thus, didconclude that the trial courtpremiums.the wereimbursement of

premiumto recover therequestin Presstek’s initialdenyingnot err
Split Agreement.to the Dollarpursuantthat were madepayments

on a motion fora court’s decisionupholdWe will also trial
of discretion. See Mt.an unsustainable exercisereconsideration absent

(2000).642,144 N.H. 654Municipality Conway,Mall Assocs. v.Valley of
by denyingwithin its discretionconclude that the trial court actedWe

Presstek, toagain,because failedPresstek’s motion for reconsideration
its entitlement to immediateintroduce sufficient evidence of

premium payments.reimbursement of the

Affirmed.

Duggan, JJ., concurred; Horton, J., retired,and speciallyNadeau
490:3,under RSA concurred.assigned
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