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other, or theon whetherporchthe thethe house andon one end ofwas
adjoining.room werelivingandporch

signedtheprovingthe of that witnessesbore burdenpetitionerThe
in the recordYet there was no evidencepresence.in thethe will testatrix’s

infirmities, “readilyhave ...couldthat, shephysicalbut for the testatrix’s
disposed.had she been sodoing,wereand heard” what the witnessesseen

the wereevidence that witnesses73 at 112. Nor was thereHealey, N.H.
andtheyof where wereto was consciousnear” the testatrix that she“so

record,111.Id. at On thissigned the will.they doing theywere whenwhat
finding that the witnessesto court’sprobatewe are unable to defer the

See 567-A:4.in RSAsigned presence.the will the testatrix’s

petitioner argues thatany binding authority,to theAbsent citation
551:2, the insigned will thewas met because the witnessesRSA IV

plaina construction contravenes theattorney’s presence. Suchtestatrix’s
551:2, inrequires signof RSA IV that the witnesseslanguage the statute.

“testator,” We theattorney. interpretnot the testator’spresencethe of the
havelegislatureas will what the couldstatute written and not consider

fit tothe that the did not seelegislaturesaid or add words to statute
Pelham, 114, 118Town 152 N.H.include. Woodview Dev. v.Corp. of

(2005).

remanded.Reversed and

Duggan,G.J., Nadeau, JJ.,Broderick, Dalianis and concurred.and
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A.Kelly Fuller,Ayotte, attorney general (Stephen D. senior assistant
brief,attorney general, Carey,on the and Robert attorneyS. assistant

general, orally), for the State.

(JoshuaGordon,Law Joshua L. of L. theConcord Gordon onOffice of
orally),andbrief for the defendant.

Duggan, defendant, Gnbitosi,J. appealsThe Steven his conviction for
1(a)633:3-a, 2004),of stalking,one count see RSA (Supp. following jurya

J.).(Manias,trial in the Superior Court We affirm.
jury could following beganThe have found the facts. The defendant

victim, Rubin,thedating duringMartha the summer of 2000. Rubin ended
thereafter,in 2002.relationship Apriltheir Soon Rubin began receiving
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telephone phone.on and cellfrom defendant her homecalls thetelephone
2002, timescalled Rubin numerousthe defendantDuring the summer of

nature,” makingthreateningto inThe “started becomeday.each calls
locks on doors severalsafety. changedfor her She the herRubin fear

she was followed.though beingoften felttimes and as
2002,11, to at the Concordspoke Officer William DexterJulyOn Rubin

a recenttelephonethe calls. She also describedDepartmentPolice about
home, her toin had at her askedappearedincident which the defendant

moment, ofplaceda then took hand and it on the smalloutside for herstep
withback, talkinghe firearm While Rubin waswhere had a secured.his

Dexter,Dexter, called whophone.the defendant her cell OfficerOfficer
Pembroke, theas in tookpolicedefendant from his work a officerknew the
to moreanythat not want receivephone and told the defendant Rubin did

her, filepolicehim and if he to call the wouldcalls from that continued
warnings,the the defendantcharges against Despitehim. officer’s

telephoneto Rubin.continued
Kane, to19, 2002, and wentboyfriend,Rubin her BrianSeptemberOn

friend, forCompanion,in Tilton to meet KathleenZack’s restaurant their
forwaitingwere in the bar areasittingWhile Rubin and Kanedinner.

arrive, Lincoln Town Carthey goldto saw the defendant’sCompanion
the car andrecognizedthe lot. Rubin and Kane boththrough parkingdrive

the flashprofileRubin also the driver’s andplatethe license number. saw
madenightthat thatglasses. seeingof She testified the defendant’s carhis

“[fjearful, Rubin and then movedangry, frustrated.” Kane[and]her feel
could over Kane’sdining theyinto the area of the restaurant where watch

car, past.in thedamagedwhich had been
satshortly before 8:00 andpmarrived at the restaurantCompanion

todining getin to the barCompanionwith Rubin and Kane the area. went
thepasseda The on the Thetelephone.drink. bartender was bartender

waitress, askedphone spoke briefly phoneto a who on the and then
if that it wasCompanion repliedher name was Martha. WhenCompanion

not, forperson telephone askingwaitress that the on the wasthe said
waitress,took the from the listenedCompanion telephoneMartha Rubin.

on as Shebriefly recognized personand the the other end the defendant.
“growhim to it off” and to then the went dead.up,” phone“[k]nocktold

calledtelephoneThe defendant’s cellular records show that the defendant
for at pm night.the number Zack’s restaurant 8:03 that

table call.Companion phonereturned to the and told Rubin about the
him hismessagethen called the defendant and left a onCompanion

call, hadWhen defendant he that hevoicemail. the returned the denied
the driven the lot.through parkingcalled restaurant and
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2002,In October partas of its investigation into allegationsRubin’s
defendant,against the Attorneythe General’s office a subpoenasent duces

tecum to U.S. Cellular. The subpoena required U.S. provideCellular to
“[sjubscriber toll information on outgoing phone 12,2002,calls” from April

18,2002,through October for the phonedefendant’s cell number.
trial,Prior to the defendant filed a motion to suppress the phone records

that U.S. Cellular had given to the State in compliance with subpoena.the
The trial court denied the defendant’s motion.

(1)On appeal, the defendant argues that: -the trial court inerred
admitting (2)into phoneevidence Cellular;records obtained from U.S. the
subpoena (3)of phone overbroad;the defendant’s records was the evidence
presented at trial guiltwas insufficient to find beyond doubt;a reasonable

(4)and the defendant was improperly charged with an partinchoate act as
of a of 11(a)course conduct under stalking 633:3-a,the law. See RSA

2004).(Supp.
(1)The arguesState that: the defendant had no expectationreasonable

of inprivacy (2)the telephone records Cellular;obtained from U.S. the
defendant does not standinghave to challenge the subpoenabreadth of the

and,directed does, (3)at U.S. Cellular even if it overbroad;he was not the
evidence at trial was provesufficient to the defendant guilty beyond a

(4)reasonable doubt of stalking 633:3-a, 1(a);under RSA and the
telephonedefendant’s call to the restaurant constituted an partact as of a

11(a).course of 633:3-a,conduct under RSA agreeWe with the State.

I. Subpoena phone recordsof

The defendant argues that the trial court should have suppressed the
telephone records because the State obtained them without a warrant or
probable incause violation rightof his to privacy I,under Part Article 19
of the HampshireNew Constitution. Our review of the trial court’s order
on a motion novo,to suppress is de except as to any controlling facts
determined at the trial court level in the Goss,first instance. State v. 150

46, 47(2003).N.H.

The defendant argues that he had a expectationreasonable of
inprivacy the telephone billing records obtained from U.S. Cellular. We

recently adopted an expectation of privacy analysis for claims under Part
I, Article 19: “[T]here is a twofold requirement, personfirst that a have
exhibited an actual (subjective) and,expectation second,of privacy that the
expectation be societyone that is prepared to recognize as ‘reasonable.’”

omitted);Id. at 49 (quotation States,see Katz v. 347,United 389 U.S. 361
(1967)(Harlan, J., concurring).
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Valenzuela, penuse oí’ agovernment’sv. we held that theIn State
from doestelephonethe numbers dialed ato record and discloseregister

I,Part 19 of the Constitution.a search under Article Statenot constitute
175, (1987), denied, U.S.Valenzuela, cert. 485 1008v. 130 N.H. 189State

(1988). relied, Supreme holdingin the United States Court’spart, uponWe
735, (1979), penuse of a442 U.S. 745-46 that theMaryland,in v.Smith
the of the Fourth Amendmentmeaningis not a search withinregister

inlegitimateno of theexpectation privacythe hasbecause defendant
Valenzuela,outgoing telephoneto make calls. Seephone numbers dialed

adopt ofAlthough explicitly expectation184. we did not an130 N.H. at
I, 19, thatPart Article we concluded theframework underprivacy

in information thatexpectation privacyhad no of thedefendant reasonable
he antelephone company outgoingto when madeconveyedwas the

Id.call. at 181.telephone

signalsthat the coded sentregard pen registers,With to we noted
ofcompany purposeto for thetelephones phonefrom the defendant’s the
ofdistinguishedcall must from the contentsenabling it to connect a be

linestelephone company’sover andcommunications transmitted the
Id.completedto the of the call. at 183.We observedrecipientsaddressed

that

obvious, constitutionallynoundisputed,is and is indeed that[i]t
privacy infringed,would have been and no searchprotected

conducted, if had thetelephone company informedthe
orally by [the defendant]of numbers communicatedgovernment

analogyoperator____The byto an same conclusion should follow
on thepen register company’swhen a installed the wire informs

of to thegovernment messagesthe decoded communicated
dialing switchinguse of thecompany through company’sthe and

equipment. onlyThe distinction the two is the usebetween cases
ofreceptors messageof mechanical rather than human the

intended to inform the of the desiredcompany caller’s
connection, a distinction make no forand such should difference

purposes.constitutional

Thus, aId. we concluded that when defendant communicates information
in totelephone company telephone systemto the order make the work for

him, protectedthere is no violation of a interest the record ofprivacy when
Likewise,that information is later disclosed. Id. at 188-89. the defendant

a expectationdoes not have reasonable of in informationprivacy
concerning telephonehis cellular calls that was recorded for billing
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purposes by ordinaryand retained U.S. in theCellular course of its
business.

The defendant asks us to our in inholding lightreconsider Valenzuela of
our holding personin that a a expectation privacyGoss has reasonable of

Goss,in ingarbage bags left front of a forresidence collection. See 150
letters,N.H. at 49. to our inpoints “[personalHe observation Goss that

bills, receipts, prescription bottles and similar items that are regularly
disposed of in trashhousehold disclose information about the resident that
few to topeople support argumentwould want be made his thatpublic” he
has inexpectationa reasonable of theprivacy billing byrecords held U.S.

added).Cellular. Id. (emphasis
We decline defendant’s tothe invitation overrule Valenzuela for two

First,reasons. doctrine of decisis inrespectstare demands a society“[t]he
governed law,by the rule of for governing legalwhen standards are open

case,to in everyrevision casesdeciding becomes a mere exercise of
judicial arbitrary Director,will with and unpredictable results.” Jacobs v.

(2003)Vehicles, 502, omitted).N.H. Div. Motor 149 504N.H. (quotationsof
Thus, towhen asked reconsider a previous holding, questionthe is not

differently novo,whether we would decide the de butissue “whether the
ruling has be asclearly‘cometo seen so error that its enforcement was for

verythat reason doomed.’” Id. at 504-05 Planned(quoting Parenthood of
833, 85 (1992)).Southeastern PA v. 505Casey, U.S.

The has to holdingdefendant failed demonstrate that our in Valenzuela
meets stringentthis standard. See id. He thatcorrectly notes some States
have declined to follow the Supreme Court’s in Smith andholding have

held, constitutions,instead their respectiveunder state that people have a
legitimate of inexpectation privacy the numbers dialthey makingwhen

See, (Wash.Gunwall, 1986).telephone e.g., 808,calls. v. 720State P.2d 816
We addressed decisions inthese and their criticisms of Smith Valenzuela
and concluded that “the Katz ofconception protected privacy, if applied

19,through article would not the use of penlimit a to obtainregister the
Valenzuela,telephone.”numbers that a dials ondefendant his 130 N.H. at

189. points legalThe defendant to no developmentsother since Valenzuela
that would justify abandoning holding.our While withagreewe the dissent
that there persuasive policy Valenzuela,are toarguments overrule “a
decision to should specialoverrule rest on some reason over and above the
belief that a case wasprior wrongly Casey,decided.” 505 U.S. at 864.
Moreover, today’s preventsinnothing legislaturedecision the from closely

1(c) (2003)regulating 7:6-b,forsubpoenas phone records. See RSA
(requiring communication common carrier to furnish to the attorney
general upon written of attorney generalthe demand the certain

attorneyinformation that the “hasgeneral groundsreasonable for belief
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been, for anbeing, mayor be usedfurnished ... has isthat the service
purpose.”).unlawful

Goss, 150Second, See N.H. atdistinguishable.that Goss iswe conclude
Goss, mightthat someonepossibilityIn that the mereemphasized49. we

regularout forthrough garbage containers leftopen rummageand
inof theirexpectation privacynegatecollection does not the homeowner’s

whoexpectit is to that thoseId. We also noted that “reasonablecontents.
provided byso in the mannerauthorized to remove trash will doare

omitted). The same(quotationcontract.” Id. at 50privateordinance or
Rather, that the defendant doesdo not here. we holdapplyconsiderations

billingin records that wereexpectation privacynot have a reasonable of
in contain information that hepossession onlynever his and that

in of itsvoluntarily conveyed telephoneto U.S. Cellular order to make use
Valenzuela, concurring opinion130 N.H. at 189.The continuesservice. See

Goss, which, course,disagree concurringto with of is settled law. The
inopinion goes major points opinion, providingon to reiterate the this

support analysisadditional citations that our and conclusion.

hadFinally, argues heightened expectationthe defendant that he a
of in he had anprivacy telephone billingthe records because unlisted

Smith,In that hetelephone petitioner similarly arguednumber. the
a subjective expectation privacydemonstrated of because he used the

Smith,in 442telephone his house to the exclusion of all others. U.S. at 743.
SupremeThe Court observed that

of inpurposes analysisthe site the call is immaterial for of this
location,case____Regardless of his had topetitioner convey [the]

number to the in iftelephone company precisely waythe same he
completewished to his call. The fact that he dialed the number on
phone phonehis home rather than on some other could make no

difference, rationallyconceivable nor could subscriber thinkany
that it would.

Likewise,Id. telephone,the fact that the defendant used his cellular which
number,had an to telephone bearingunlisted make the calls has no on

whether he had a inexpectation privacy billingreasonable of the records
from his telephone provider.obtained service

II. Overbreadth subpoenaof

that, I,also 19arguesThe defendant under Part Article of the State
Constitution and the Fourth Amendment to the United States
Constitution, telephone suppressedthe records should have been because

subpoenathe issued to U.S. Cellular was overbroad. subpoenaThe covered
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12, 2002, 18,period throughthe of time from October 2002. TheApril
defendant was later withcharged stalking uponbased incidents that

19,2002.September arguesoccurred on He that the should havesubpoena
been restricted to records for that date and that the trial court allowed the

engage “fishing expedition.”State to in a
arguesThe State that the defendant lacks to this claimstanding pursue

legitimate expectation privacybecause he does not have a of in the records
obtained from agree.U.S. Cellular. We

question standingThe threshold as to the determination of a party’s
to challenge by suppressthe introduction of evidence means of a motion to

any rightsis whether of v.moving party Flynn,the were violated. State
(1983).457,123 N.H. 466 We first address the defendant’s claims under

Constitution,our opinions guidance only.State and cite federal for State v.
(1983).Ball, 226,124 231-33 A may standingN.H. defendant have based

(1) inupon being charged possession thingwith a crime which of an item or
(2)element,an standing, having legitimateis which confers automatic or a

inexpectation privacy placeof the searched or the item seized. See State v.
(1993).Alosa, 33, 36-37137N.H.

above,As discussed the defendant did not have a reasonable
Thus,inexpectation privacyof the records obtained from U.S. Cellular. we

that standing subpoenaconclude he does not have to claim that the was
greateroverbroad. See id. Because the Federal Constitution affords no

context,inprotection this we reach the same conclusion under the Federal
Ball,Constitution as we do under State Constitution. 124 N.H.the See at

Smith,232; 442 U.S. at 745-46.

III. Sufficiency evidenceof

argues proveThe defendant that there was insufficient evidence to the
inallegedacts the indictment that constitute a course of conduct for the

evidence,In anstalking charge. appeal challenging sufficiencythe of the
fact,of thatprovingthe defendant carries the burden no rational trier of

State,inviewing lightthe evidence the most favorable to the could have
378,guilt beyond Flynn,found a reasonable doubt. State v. 151 N.H. 382

(2004). evidence,in allevidentiaryWe examine each item the context of the
not in isolation. Id. It is that has injurywell settled the substantial latitude

credibility jury maythe of witnesses. Id. The somedetermining accept
parts reject parts testimony, adoptand other of and one or the other of

byinconsistent statements witnesses. Id.
633:3-a,count stalking.The defendant was convicted of one of See RSA

1(a). 1(a)633:3-a, provides:RSA
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...personif suchstalkingofA commits the offenseperson
ofin a courserecklessly engagesknowingly, or[p]urposely,

would cause awhichspecific personat atargetedconduct
safety or thepersonalor herto fear for hispersonreasonable

and thefamily,immediateperson’sof thatsafety of a member
in such fear.actually placedisperson

time,a ofperiod“2 or more acts overA of conduct” is defined as“course
633:3-a,RSAshort, continuity purpose.”a ofwhich evidenceshowever
(1)11(a). thea course of conduct:provetwo acts toallegedThe indictment

(2)was; and the defendantwhere Rubindrove to a restaurantdefendant
not to contactbeing by policeafter toldtelephoneto her thereattempted

targeted atin a course of conductengagedthe defendanther. Whether
personalto fear for his or herpersonthat would cause a reasonableRubin

v.to decide. See Statejuryis a of fact for thesafety question
(2004).534, 536150N.H.Scognamiglio,

support allegationat trial to thefollowing presentedThe evidence was
oneatingrestaurant where Rubin wasthat the defendant drove to the

19, theyand Kane that saw theSeptember 2002. Rubin testified
the lot of Zack’sgold through parkingdefendant’s Lincoln Town Car drive

three carapproximatelyRubin testified that the car wasrestaurant.
lotaway leaving parkingfrom her and that it was the restaurantlengths

also that sheturningand onto the main road when she saw it. She testified
inglasses passedand the flash of his as the carprofilesaw the driver’s

thefront window. Kane testified that he had seenof the restaurant
occasions,car on he was familiar with the licensepriordefendant’s several

goodand he had a view of the defendant’s car and the licenseplate number
the restaurant window.plate through

call, onCompanionWith to the testified that the voiceregard telephone
sounded like defendant’s voice. She testifiedtelephonethe restaurant’s the

time, that Rubin’sspeakerthat she listened to the for a short amount of
mentioned, Kathyas and told thename was that she then identified herself

telephoneit off’ Theperson “grow up.”on the other end to and“[k]noek
records, evidence, that the defendantwhich were admitted into showed

Dexter alsonight.had called the number for Zack’s restaurant that Officer
and told thespoken previouslytestified that he had to the defendant

callsany telephonedefendant that Rubin did not want to receive more
from him and that she wanted to be left alone.

State,evidence, in tolightThe viewed the most favorable the
Aof See id. at 537. rational trier of fact couldsupports guilty.the verdict

knowinglybeyondhave found a reasonable doubt that the defendant
in theengaged targeted by driving througha course of conduct at Rubin
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lot ofparking the restaurant where she and callingwas then the
1(a).restaurant asking 633:3-a,and to to her.speak See RSA The

arguesdefendant that the jury may uponhave relied evidence that was
equivocal, including Companion’s identification of his voice over the
telephone, as well as evidence of uncharged conduct such as voicemail
messages that the phone.defendant left on Rubin’s Although maythere
have been some ininconsistencies the evidence ispresented, jury“[i]t the

witnesses,which observes judges credibilitythe their and hears their
testimony, Mason,or in inaccepting rejecting part.”it whole or v.State

(2003)53, omitted). Likewise,150 N.H. 56 (quotation once the evidence of
ádmitted, evidence,conductuncharged jurywas the was entitled to use the

instructions,consistent with the trial court’s as it saw fit. See State v.
Monroe, (2001).15, 17 State,146 N.H. in“Generally, path jurythis the a

to a verdict and itfollows the evidence considers while are notdeliberating
Thus,subject to the rejectcourt’s control.” Id. we the defendant’s

argument that to guilt beyondthe State failed meet its burden of aproving
reasonable doubt.

TV.Inchoate act

Finally, the thatargues improperly chargeddefendant he was with an
11(a) “[cjourse633:3-a,inchoate act under RSA (defining of conduct” for

law).purposes stalkingof the He contends that the allegation that he
attempted telephoneto Rubin at the restaurant is an actattempted and

partthus cannot be of the course of conduct upon which the indictment
was based.

In statutorymatters of interpretation, we are the final arbiter of
legislative intent as inexpressed the words of the statute considered as a

(2004).Clark, 56,State v. 151 N.H. 57whole. We first examine the
language of the and ascribe the andplain ordinary meanings to thestatute
words used. Id. We construe Criminal Code provisions “according to the

(1996);fair ofimport promote justice.”their terms and to RSA 625:3 see
(2005).Hudson, 688,State v. 151 goalN.H. 690 “Our is to inapply statutes

light them,of inlegislature’s enactingthe- intent and in oflight policythe
sought to be by statutoryadvanced the entire scheme.” v. Whittey,State

(2003) omitted).463, 467149N.H. (quotation

11(a)(7)633:3-a,RSA that aprovides maycourse of conduct include
2004).644:4,any act of communication as in RSA II (Supp.defined Under

II,644:4,RSA “communicates” means “to aimpart message by any
transmission, includingmethod of but not telephoning.”limited to The

requirestatute does not that the act of communication placetake between
Thus,the defendant and the intended victim. it was sufficient for the State



intent towith thethe restauranttelephonedthat the defendantproveto
coursepartwas of acalltelephoneand that themessagea to Rubinimpart
633:3-See RSAsafety.for herRubin fearreasonablythat madeof conduct

1(a).a,

Affirmed.

C.J.,concurred; BRODERICK, specially;concurredDalianis, J.,
JJ.,Galway, dissented.Nadeau and

Broderick, C.J., opinionI with the leadconcurring specially. agree
Iaffirmed. writestalkingfor should bethe defendant’s convictionthat

Goss, 150however, I that State v.continue to believebecauseseparately,
(2003), distinguish uponto andopinion attemptsN.H. 46 which the lead

relies, In my judgment,in decided. thepart wronglydissent waswhich the
inofexpectation privacyin no reasonableobjectivelyGoss haddefendant

contained, to atrash, adjacentfor pick-upwhat it when lefthis no matter
mightin havedefendant Gossthoroughfare. While thepublic

to thirdtrash remain off-limitsunderstandably wished that his would
intoenforcement, his desire athat did not transformincluding lawparties,

reasonable, protection.entitled to constitutionalexpectationreal-world
issue, SupremeStates Courtwith this same the UnitedWhen confronted

(1988).Greenwood, 35,486 U.S. 41v.agreed. See California
records,Here, telephone billing possessedto cloakthe defendant seeks

business, inin course of its aregularU.S. Cellular thebyand maintained
a warrantbycan be breachedexpectation privacy onlyof thatreasonable

I desire forAs much as share the defendant’supon probable cause.based
Ithat business records are so shielded.persuadedI am not suchprivacy,

content ofin exists between theexpectationsa real differencebelieve that
billingnumbers dialed forrecordingand mechanical ofphonea call the

SupremeUnited Statesby telephone company.for the Thepurposes use
Telephonein v. Yorkthis distinction United States NewCourt described

(1977):Co., 159, 167434 U.S.

thethey acquirebecause do notregisters “intercept”Pen do not
communications____Indeed, a law enforcement“contents” of

pen registerof aofficial could not even determine from the use
devices do not hearwhether a communication existed. These

only telephonethe numbers that have beenTheysound. disclose
establishingmeans of communication. Neither thedialed—a

communication between the caller and thepurport anyof
call, identities, nor the call wasof the their whetherrecipient

completed by pen registers.is disclosedeven



684

Although the intelephone numbers disclosed Mr. Gubitosi’s case were
records,obtained histhrough billing opposedas to a and anpen register,

inference could from billingbe made the records that a conversation may-
ensued, analysishave the is the same —in neither case is the call’s content

revealed.
myIn judgment, telephonethe disclosure of numbers here is

tocomparable viewingthe of addresses on letters indeposited the mails.
Jackson,In Ex parte Supremethe Court held that law enforcement could

not, warrant,absent a open letters to search for contraband. “Letters and
packagessealed of this kind in fully guardedthe mail are as from

examination and as to theirinspection, except weight,outward and asform
if they were inby parties forwardingretained the them their own

(1877)Jackson, 727, 733 added).domiciles.” Ex 96parte (emphasisU.S.
Indeed, Miller,in (1976),United v. 425 SupremeStates U.S. 435 the

Court deposit slipsheld that cleared checks and in possessionthe of
financial subject subpoenainstitutions were to probablewithout either a

determination,cause or even notification to the account holders. Justice
Powell, writing majority,for the stated:

risk,depositor another,The takes the in revealing his affairs to
that the information will be conveyed by personthat to the
Government____This Court repeatedlyhas held that the Fourth
Amendment not prohibit obtainingdoes the of information
revealed to a third himparty conveyed byand to Government
authorities, even if the information is revealed on the assumption
that it only purposewill be used for a limited and the confidence
placed in party betrayed.the third will not be

White,(citing (1971);Id. at 443 United States v. 401 U.S. 745 v.Hoffa
States, (1966); States,United 385 U.S. 293 and v.Lopez United 373 U.S.

(1963)).427 This same conclusion bywas reached the Maine Supreme
Fredette, 65,Judicial Court under its State Constitution. v.State 411 A.2d

(Me. 1979).66-67
Other to expectationsStates have refused find reasonable of forprivacy

telephone statutory protections.records absent a lengthyAfter
ofexplanation Supremecriticisms of the Court’s inholdings Miller and

(1979),Smith v. 442 U.S. 735Maryland, Supremethe Kansas Court
stated, expectation“There is no more of inprivacy telephonebank and

is,records than there for in aexample, confession to a minister or in
conducting legal lawyer,business with a both of which have statutes

Schultz, (Kan.818,guaranteeing privacy____” State v. 850 P.2d 829-30
1993) added); 513, 516see also v. Di(emphasis People Raffaele, 433 N.E.2d
(N.Y. 1982) (“There argumentsis no merit to his that the telephone toll-
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legitimatenoDefendant hadsuppressed.should have beenbilling records
companyby telephonethein the records maintainedprivacyofexpectation

friend----”);or that of histelephonehis ownto eitherrespectwith
1985)(“We(Fla. find766, 767State, App.Dist. Ct.473 So. 2dYarbrough v.
the parametersin likewise delineatesSmithexpressedthe rationalethat

Florida, with Smithin and in accordanceprotectionconstitutionalof the
ofexpectationlegitimatenot have athat... an individual doeswe conclude

reasonable, toregardas withsociety recognizewouldwhichprivacy,
ex rel. OhioStatetelephone system.”);a commercialdialed intonumbers

(Ohio 1980)(“Furthermore, aWilliams, 2, 3 pen407Bell Tel. v. N.E.2dCo.
of theconcerning violationsany questionsand"wiretap,not aregister is

of Fourthand violationsprivacyofrecognized expectationsjudicially
registers.”).pennot toprotections applicableareAmendment

Circuit, have no reasonablein that individualsholdingD.C.The
records, noted that businessin telephoneof theirexpectation privacy

tosubjectnotand are thereforepartiesdisclosed to thirdrecords are
protection:

beyond hisfrom time to time reachindividual mustEvery
activities, exposeandenclave, into hispeopledraw otherprivate
life, in pursuingIn normal evenpublic anyto view.his activities

occasionallyindividual mustpurposes,most theprivatehis
so, he leavesWhen he doespeople.business with othertransact

behind, and recollectionsactivity,of his the recordsas evidence
privateactivities are hisexpectcannot that theseof others. He

hisknowingly exposesanaffair. To the extent individual
Fourth Amendmenthe surrendersparties,activities to third

and, uponcalledsubsequentlyif the Government isprotections,
law, it isviolations of thepossibleto his activities forinvestigate

records, andinspectto theirparties,to out these thirdfree seek
forto their recollections evidence.probe

1030,593 F.2d 1043Telegraph,v. American &TelephoneCom.Reporters
(1979).1978)(D.C. denied,omitted), 440 U.S. 949cert.(emphasisCir.

from theprivacy unparalleledlaments the assault onrightlyThe dissent
decades sincein and over the twopractices technologyadvances business

however, makesextraordinary progress,was decided. ThatValenzuela
of ourmore and moreRegrettably,less and not more invasive.Valenzuela

ofin reachesare cast about the near-boundlesspersonal details
buytechnology. Businessesthrough sophisticatedever-morecyberspace

ofexpansivein an to create databasesand sell information effortpersonal
do notpossibilitiestechnology’sand customers. Whilepotentialcurrent

itprivacy,ofobjectively expectationsnot control reasonableand should
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would imprudentbe to suggest they affect,that will not inand some cases
shape, expectationswhat of privacy are Inobjectively reasonable. those
contests between privacy technologyand where the constitutional
expectations privacy may survive,of not reasonably it is increasingly

forimportant legislaturethe to weigh invasiveness against personal
desires for privacy and to strike the proper balance. Creating the
constitutional proposed byrule the dissent would lead to undesirable

inoutcomes future cases.
State and legislativefederal alreadybodies have drawn these kinds of

time,lines. At one this court refused to recognize physician-patient and
psychologist-patient privileges protectedas under our common law. See

Davis, (1967).45,State v. 108 N.H. 50 These protections were
subsequently by 1957,added statute in 1969 and respectively. See RSA

(2004); 1959) (current329:26 RSA 330-A:19 (Supp. version at RSA 330-
(2004)); 503(b).A:32 503(a),see also N.H. R. Ev. But giveneven these

statutory protections, this court has construed the physician-patient
privilege quite strictly, refusing applyto it to emergency medical
technicians theybecause do not work “under the supervision physicianof a

surgeon”or required by LaRoche,as the 231,statute. State v. 122 N.H.
(1982).233

legislatureThe has also seen fit to pass rape-shield laws to protect the
privacy rapeof victims after this court had refused to do so. For over one
hundred years, evidence of general“the character of prosecutrixthe for
chastity” Forshner,was admissible in rape 89,cases. See State v. 43 N.H.

(1861); (1975).Lemire, 526,89 v.State 115N.H. 532 It onlyhas been within
thirty yearsthe last that legislaturethe has prohibited evidence of “[pjrior

consensual sexual activity between victimthe and any person other than
the actor” as well as “[t]he victim’s manner of dress at the time of the

632-A:6, (1996), :6, 2004).sexual assault.” RSA II IH-a (Supp.
inAdditionally, response to Supreme Miller,the Court’s inholding

Congress instepped protectto individuals’ financial information. It
enacted Right 1978,12the to Financial Privacy §§Act of U.S.C. 3401-3421
(2000), permitting governmentalindividuals to contest access to their
financial byrecords held banks and other institutions.

While objectively reasonable expectations privacyof must be shielded
intrusions,from Iwarrantless do not expectationsfind such in the case

would, however,Ibefore us. theencourage legislature to examine whether
telephone billing records should be protected from the reach aof
prosecutor’s reasons,For Isubpoena. these concur specially.

Galway, JJ.,Nadeau and dissenting. We disagree with the conclusion
of opinionthe lead and specialthe concurrence that the defendant did not
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concerningof in the information hisprivacya expectationhave reasonable
ordinaryin course ofby Cellulartelephone compiledcellular calls U.S. its

and commontechnological societyreality today’sThe ofbusiness.
of information from warrantlessrequires thisexperience protection

seizures.
time,Goss, (2003), adoptedfirst we av. 46 for theIn 150 N.H.State
I, 19 ofunder Part Article theanalysisofexpectation privacyreasonable

that theanalysis recognizesHampshireNew Constitution. This
I, legitimate19 to aprotect person’sof Part Article existrequirements

intrusions.governmentalof from unreasonable Seeexpectation privacy
(1967)347, (Harlan, J.,States, concurring).Katz v. United 389 U.S. 360-62

privacy expectation,of the welegitimacyTo determine the defendant’s
actual,first, expectationsubjectiveanexamine whether the defendant had

second, societyisof and one that isprivacy expectationwhether this
Goss,recognizeto as reasonable. 150 N.H. at 48-49.prepared

view, telephoneinformation to thepersonIn our when a communicates
services, personin order that has a reasonablecompany to use its

aconveyed.of in believe that cellprivacy the information Weexpectation
that the ofphone expectation dialingsubscriber has an actual numbers

of and that thisphone governmentfrom his cell will be free intrusion
See,society recognizeis one that is to as reasonable.expectation prepared

(Colo. 1983).135,v. 141-42e.g., People Sporleder, 666 P.2d Whether the
ofbilling purposes phoneinformation is recorded for or consistsdisclosed

calls,outgoingnumbers dialed to make it is not unlike thattelephone
letters, bills,in “[p]ersonal receipts,contained bottles andprescription

trash,” Goss,inregularly disposedsimilar items that are of household 150
49, protectedN.H. at information that we found underpreviouslyhave

I, reconsider,19Part Article of our State Constitution. We would
therefore, Valenzuela, 175, (1987),200our in State v. 130holding N.H.

denied, (1988),cert. 485 1008 in of our inlight holding reasoningU.S. and
Goss, in technology eighteen years.and the advances of the last

in is aupon faultyOur decision rested what we believeValenzuela
premise, fortelephone companythat disclosure of certain facts to a a

forvoluntarylimited business is a disclosure of these facts allpurpose
purposes. component“The is a ... of modemtelephone necessary life.”
Valenzuela, (Batchelder, J., practical130 N.H. at 200 “For alldissenting).

inpurposes today veryan individual America has little choice about
telephonethe will to hecompanywhether have access the numbers dials

783,and he dials v. 475 A.2dfrequency Beauford,the of times them.” Com
(Pa. 1984). service,789 theSuper. acceptTo use “the individual must that

bywill forcompany billing purposes.”this information be collected the Id.
It seems clear to us that:
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A telephone is ... a personal and business necessity
indispensable to one’s ability to effectively communicate in
today’s complex society____The concomitant todisclosure the
telephone company, for internal business purposes, of the
numbers bydialed the telephone subscriber does not alter the
caller’s expectation of andprivacy transpose it into an assumed
risk of to government.disclosure the

Sporleder, Moreover,666 P.2d at 141. a collection of the information
subpoenaed by the State in this ease can provide a virtual mosaic of a
person’s private Valenzuela,life. See 130 N.H. at (Batchelder, J.,200
dissenting).

We view the “disclosure to the telephone company of the number dialed
as simply the consequenceunavoidable of the subscriber’s use of the
telephone aas means of communication telephoneand the company’s
method of determining the cost of the service utilized.” Sporleder, 666 P.2d
at 141. We find compelling argumentthe made by the Supreme Court of

Hunt, (N.J. 1982):New inJersey 952, 956State v. 450A.2d

It is unrealistic to say that the cloak privacyof has been shed
telephonebecause the company and some of its employees are

aware of this information. Telephone calls cannot be exceptmade
through the telephone company’s property and without payment
to it for the service. This disclosure has been necessitated
because of the nature of the instrumentality, but more
significantly the disclosure has been made for a limited business
purpose and not for release to other persons for other reasons.
The... billing record is a part of the privacy package.

The compulsory disclosure of certain facts to the telephone company for
purposesthe usingof an instrument of private communication does not

justify the assumption that companythe will freely share that information
others,with or that the State can seize it probablewithout cause. See

Valenzuela, 130 (Batchelder, J.,N.H. at 200 dissenting).
The lead opinion asserts that the defendant does not have a reasonable

expectation privacyof in billingthe theyrecords because inwere never his
possession and onlycontained information that he voluntarily conveyed to
U.S. Cellular in order to make use of its telephone service. Although the
information the defendant provided was recorded for billing purposes and

byretained U.S. Cellular in ordinary business,the course of its it seems to
us that it is information “that peoplefew would want to public.”be made
Goss, 150N.H. at 49.A “telephone subscriber has a reasonable expectation
that the calls he makes will onlybe utilized for the accounting functions of
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life, aspersonalthat hisanticipatehe cannottelephone company!;]the
receives, disclosed to outsiderswill beby calls he makes anddisclosed the

(Cal. 1979).738, InBlair, 746602 P.2dPeople v.legal process.”without
orabsolutelyview, possesseda commodity,is not discrete“[p]rivacyour
aforphone companyfacts to a ...disclose certainnot at all. Those who

will bethis informationneed not assume thatpurposelimited business
442Maryland,v.purposes.”for other Smithpersonsto otherreleased

(Marshall,(1979) J.,735, 749 dissenting).U.S.
items, legal toreasoning, persona who ordersthe opinion’sUnder lead

else, has nodelivery expectationfor to someoneover internetpossess, the
theDuringpurchase.in to make therequiredof the informationprivacy

decided, ingiganticValenzuela was stridesyears sinceeighteen
personalour lives.increased intrusion intotechnology possiblehave made

protections requirement provides,the warrantbyLeft unchecked the
concept oftechnology meaninglessin could render thethese advances

andsociety expect enjoy.that has come toprivacy
in Valenzuela is even more relevantJustice Batchelder’s statement

it in 1987.today than was

a allperson’s “papers”Article 19 from unreasonableprotects
however,objects,as“Papers” tangiblesearches and seizures.

inhave no intrinsic The value of rests the“papers”little or value.
in merecontent of the information contained them. The advance

for the ofin from as the medium flowtechnology paper
to, telephonicfor communicationsexample,information should

Similarly,not alter of article 19. article 19protectivethe force
limited protections againstshould not be to the intrusive

government at the of the ofcapabilities adoptionof the time
Rather, the of protected privacyarticle 19. areas must be

by lighton a case in of theexamined and determined case basis
any givento at time. Thetechnology governmentavailable the

protected rights, necessity, sharplyof become more defined as
technology governmentalthe ofscopescience and broaden

end, Ipower. In the see no functional difference between
searching seizing person’sofficials for and agovernment papers,

in without of ainvestigationthe course of an the benefit warrant
cause, the communicativemonitoringbased on and theirprobable

requirements.activities without the burden of similarof a citizen

Valenzuela, (Batchelder, J.,201 dissenting).130N.H. at
have and itswronglyBecause consider Valenzuela to been decidedwe

Goss,in the leadreasoning by our decision we believe thatundermined
adhering principlesto it of weopinion byerrs under stare decisis. “While
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rules,ofrecognize the value instability legal the doctrine of stare decisis is
not rigidlyone to be either applied blindlyor The stabilityfollowed. of the
law does not the ofrequire recognizedcontinuance error.” Matarese v.

Trust, (2002)N.H. Prop.-Liab. 396,Mun. Assoc. Ins. 147 N.H. 400
omitted).(quotation “Where a has provendecision unworkable or badly

reasoned ... will notwe hesitate to revisit it.” Providence Mut. Fire Ins.
(1994).Scanlon,v. 301, 304Co. N.H.138

Furthermore, of technologicalbecause the the eighteenadvances of last
years, we the inholdingbelieve Valenzuela is not of asuch nature as to
demand arespect society byin governed the rule of The consequenceslaw.

Valenzuela, therefore,of overruling would “specialnot hardship”create a
inweighwhich would favor of the retention of holding.its Jacobs v.

Director, Vehicles, 502, (2003)N.H. Div. Motor 149 N.H. 504-05of
omitted).(quotation Nor overrulingwill its result inholding “a mere
judicial arbitraryexercise of will with unpredictableand results.” Id. at

504.Expanding privacythe of therights Hampshirecitizens of New would
merely require the State to a warrant supported by probablehave cause

information,before thisobtaining a standard that routinelythe State must
meet gatherto other evidence.

Accordingly, wouldwe overrule Valenzuela and hold that the defendant
has a expectationreasonable of inprivacy billingthe held byrecords U.S.
Cellular, and exclude them from theyevidence because were seized by the
State error,without a warrant. Because the State does not harmlessargue
we would reverse the conviction and fordefendant’s remand a new trial.

reasons, therefore,For these respectfully, we dissent.
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