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1(a). addition, 630:l-a,In RSA requiredII the State to prove that the act
was premeditated.” Thus,“deliberate and the was required proveState to
that the defendant acted inpurposely causing Lemaire’s death and that
she acted with premeditation and deliberation.

The State did provenot have to the agreement,existence of an
conviction,forrequired the conspiracy proveto the degreefirst murder

Thus,charge. the required proveevidence to the degreefirst murder
charge would not have sustained the conspiracy to commit charge.murder
Likewise, the conspiracy indictment did requirenot the State to prove the
enhanced mental state of deliberation and premeditation, forrequired a

degree Thus,first murder conviction. the torequired proveevidence the
conspiracy to commit murder charge would not have sustained firstthe

Therefore,degree charge.murder we conclude that the defendant’s
convictions for the two offenses as docharged not offend jeopardydouble

Hampshireunder the New Constitution.
Our analysis theapplying State Constitution’s in“difference evidence

disposestest” of the defendant’s claim under the Federal Constitution. See
Blockburger States, 299, 304v. (1932); MacLeod,United 284 U.S. 141 N.H.

Therefore,at 434. we reach the same result under the Federal
Constitution as we do under the State Constitution.

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.
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Horton, retired,J., specially assigned plaintiffsunder RSA 490:3. The
(Hollman, J.) dismissingappeal an order of the Court theirSuperior

result, ondeclaratoryfor We affirm the albeit differentpetition judgment.
grounds.

workingbranch for the Newplaintiffs, judicial employeesThe
Court,Superior brought declaratory judgmentthis forHampshire petition

defendants, Hampshirea that the the Newseeking determination
Hampshire SupremeOffice of the Courts and the NewAdministrative

Court, terminating employment exceptbe from theirequitably estopped
performancefor orjust upon poor jobcause based individual misconduct.
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superiorThe court claimrejected plaintiffs’ specific performancethe for of
an alleged and, further,oral contract for continued employment dismissed
the action for mayfailure to state a claim whichupon granted.relief be

appealedThe and courtplaintiffs briefingthis ordered oral argumentand
on the two issues whichupon the case was dismissed theby trial court.
Following argument,oral requested supplemental briefingwe on the issue
of sovereign immunity.

appeal,On do reachwe not the of the plaintiffs’merits claims because
theywe that by sovereignhold are barred immunity. Pursuant to that

immunity, superiorneither the court nor this subjectcourt is vested with
(1991).jurisdiction. LaRoche, Doe, 562, 566matter See Adm’rv. 134N.H.

In Hampshire,New State from inthe is immune suit its courts
(1975).State, 340,without its consent. Sousa v. 115 N.H. 342 “Sovereign

immunity jurisdictionalis question bya not to be waived conduct or
LaRoche, omitted).undermined by estoppel.” 134 N.H. 566at (quotation

“It is not a affirmativelydefense which must be pled.” Id.
Sovereign rested aimmunity on common law basis theuntil enactment

99-D,in of chapter1978 RSA which adopted sovereign immunity “as the
state,” exceptlaw of the a might providewhere statute an exception.

(1985)294,v. Dougherty, omitted);Tilton 126 N.H. (quotation298 see
(“[o]urLaRoche, 134 N.H. at 566 decisions have found orexpress implied

to onlyconsent suit in the acts our legislature”).of The plaintiffs concede
that the defendants in this case “are included the ofscopewithin the
sovereign immunity applieddoctrine as in New Hampshire.”

HampshireNew lack subject jurisdictioncourts matter to hear an
againstaction the legislature “prescribe[d]State unless the has the terms

sued,and onconditions which it toconsents be and the manner in which
Sousa,the suit shall be conducted.” 115 N.H. at 344 (quotation ellipsisand

omitted). The general publicdoctrine “serves two policy considerations:
protectionthe of the public against profligate on publicencroachment the

treasury, and the for orderlyneed the government,administration of
which, in the absence immunity,of would if thedisruptedbe state could be

Raduazo,sued at the reeveryinstance of citizen.” In Estate 148 N.H.of
(2002)687, 692 omitted), denied, (2003).(quotation cert. 539 U.S. 942

plaintiffsThe thatargue immunitythe State waived its from bythis suit
(1997). addition,enacting RSA 491:8 In plaintiffsthe thatargue there is no

prohibition declaratoryof judgment againstactions the State and that the
action, onlyinstant “which aseeks declaration that termination of the

plaintiffs’ employment [them],”promises... would breach the made to
be permittedshould to proceed. disagree.We
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“tocourt enterupon superiorthehas conferredJurisdiction been
upon any expressHampshire foundedagainst the state of Newjudgment

statute, however, hasThisRSA 491:8.with the state.”impliedor contract
damages for breachmoneyseekingto suitsinterpreted to limit reliefbeen

(1953).393,State, 491:8]397N.H. “[RSAv. 98of contract. Wiseman
arequiresequityin and thereforeno to redresscontains reference fortiori

for recoveryto actions thegivenlimits consentwhich theinterpretationan
Id.damages.”of

case, remedy ...appropriatein thisrecognized “[t]hetrialAs the court
of contract.” The plaintiffs,fordamagesof for breachby wayis an action

ofseeking money damages for breachhowever, a suitbroughthave not
waiver ofand, therefore, not fall within the limitedthe case doescontract

RSA 491:8.immunity byestablished

onethat because this action is fordisagree plaintiffsalso theWe with
The citeproceed. plaintiffsallowed todeclaratory judgment, it should be

however,Raduazo, theIn State invited“[d]ireetly point.”Raduazo as on
probateclaim in court over certain funds.jurisdiction by entering a

Raduazo, recognized, sovereign immunity148 at As this courtN.H. 688.
itself a claim over another’sapplydoes not when the State asserts

support plaintiffs’ positionat The does not theproperty. See id. 692. case
declaratory judgment againstthat citizen a action the State.any may file

statute, (1997),491:22 “hasdeclaratory judgment longThe RSA
constitutionality actionschallenges bybeen to to the ofpermitconstrued

State, 823,v. 121our or its Grinnell N.H. 825government branches.”
(1981).

unconstitutional,a as claim is that thechallengedWhen law is the
no It thatlaw is void and hence that law has been enacted. follows

if not no haslegislature authority,the has acted under action
State, suit toby broughtbeen taken the and hence when is

representing carryingthe from the voidrestrain those State
it, islegislation operation enforcing proceedinginto and it not a

party.to which the State ais

(1938).346,Board, Accordingly,v. Water Resources 89 N.H. 348Conway
byplaintiffs declaratory judgmentthe seek a that actions taken thewhere

unconstitutional, granttojurisdiction equitableare “the court ha[s]State
(Costs Fees),Attorney’sClaremont School Dist. v. Governor andrelief.”

(1999).590, here, however, not challenge144 The do theplaintiffsN.H. 593
Inbythe absence ofof actions taken the defendants. theconstitutionality

consent, they by sovereign immunity fromspecific legislative are barred
thisbringing petition.
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Furthermore, thealthough plaintiffs assert that arethey only
a of toseeking legal rightsdeclaration their continued employment, the

plaintiffs affirmatively preventseek to the from firing, layingdefendants
off, or theirehminating employment and seek to anvoid administrative
order issued by Hampshire Supremethe New authorizingCourt the
plaintiffs’ layoffs. Although plaintiffsthe original petitionamended their
for protective injunction to one for declaratory judgment, requestedthe

essentially stated,relief remained the Assame. the trial court
“[R]egardless petitioners styledof how the equityhave their suit in ...
[they] effectively proceeding upon theoryare theythe that are toentitled

life____[S]uchspecific performance of promised employment for promisea
is not in equity by specific relief,”enforceable orperformance injunctive
or, add,wemay by declaratory judgment.

Although a contract action for isdamages expressly by RSAallowed
491:8, plaintiffs broughtthe have not such an plaintiffsaction. Because the
do not challenge constitutionalitythe of the defendants’ and theactions
State has not to inconsented be sued forequity presented bythe claims

plaintiffs,the this is by sovereign immunity.action barred petitionThe is
vacated,dismissed ab initio. The oforder the trial court is except as

specifically Thisapproved herein. decision does not abar future action for
withdamages consistent RSA 491:8 as ininterpreted Morgenroth &

Assoc’s, (1981).Tilton,Inc. v. 121Town N.H. 511of

Vacated and dismissed.

Temple Dickson, JJ.,and superior justices,retired court specially
Pappagianis490:3,assigned concurred; Dunn,under RSA JJ.,and

superior justices,retired specially assigned 490:3,court under RSA
dissented.

Pappagianis Dunn, JJ., superior justices,and retired court specially
490:3,assigned under dissenting.RSA We would grant plaintiffs’the

second motion for orderrestraining stay ofand/or extended/further
efforts,execution of sought enjoincareer termination a motion that to the

8,April 2005 courtsupreme layingadministrative order off all court
7,reporters/stenographers; majority’s Septemberwithdraw the 2005

motion;denying 8,order that second supreme Aprilrule that the court’s
2005 21,order the Apriladministrative and defendants’ 2005 notice of

inemployment termination are not presenteffective the circumstances
28, order;of a 2004Julybecause trial court and toremand the case the

trial court with order permitan to the to conductplaintiffs discovery
within a time toperiod byreasonable be set the trial court.
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itsthat the State waivedargumentrejects plaintiffs’themajorityThe
(1997), thatsayingRSA 491:8by enactingpresentfrom the suitimmunity

for ofmoney damages breachseeking491:8 limits relief to suitsRSA
equity. majority opinionin Theto redressand makes no referencecontract

theirtermination ofof the thatposition plaintiffsthe oft-statedoverlooks
them, toentitlingto themmadepromisesbreachwouldemployment

“InRSA 491:8.pursuantor toby equitable estoppelpursue rightstheir
theyin plaintiffs,favor of the[declaratory rulinga judgment]ofthe event
RSAif torights, necessary, pursuanttheirentitled to enforcewould be

Brief at 3.SupplementalPlaintiffs’491:8.”
823, (1981), statesState, majority825 thev. 121 N.H.Quoting Grinnell

statute, 491:22, “has beenlongRSAdeclaratory judgmentthethat
by ourconstitutionalityto the of actionschallengesto permitconstrued

“[t]heThe then concludes thatgovernment majorityor its branches.”
however, thehere, constitutionalitythe ofchallengedo notplaintiffs

defendants,” by sovereignthe and are therefore “barredbyactions taken
judgment. Thebringing petition” declaratoryfrom forimmunity this

declaratorytheholding judgmentthat cases thatmajority’s rationale
statute, (1997), challenge constitutionality ofRSA 491:22 is used to the

that usedgovernmental action also means statute can beinexplicably the
issolely for that without merit.purpose

is of contractplaintiffs’ upon principlesThe cause of action based
point they onlyseek a declarationequitable estoppel.and At this
action;they have such of and that the defendantsthat a cause if

steps employment,to continue to take to terminate theirwere
careers, of contract.professionaland it would be a breach

17.Plaintiffs’ Brief at
onlydeclaratory designed preventto notjudgment act] is“[The

in thewrongs, uncertainty misunderstandingsbut andthreatened also
(1973).559,State, 113 N.H. 562 “As aof Beaudoin v.rights.”assertion

declaratory may sought prior to an actual invasionconsequence, relief be
rights____”of Id.

encourageof topurpose judgmentA of the declaration act is
cause harm and isdisputes theyidentification and resolution of before
Wiebusch,5interpretation.a R. Newaccordingly given liberal

Hampshire Practice, 36.02,§ 124and Procedure atCivil Practice
(1998).

in todecision the motionexpressly grantingThe trial court stated its
ofdamagesthat a of action for becauseplaintiffsdismiss the had cause

sovereignUntil raised the ofmajority questionbreach of contract. the
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defendants,immunity, in filings, expresslythe several stated that the
aplaintiffs damageshad cause of action for for breach of contract.

Given issue of sovereign immunity,the the defendants denied that the
contract,the to for ofplaintiffs right damages assertinghad breach that

alleged law,the contract the in inby plaintiffs this case was one implied
whereas RSA 491:8 breachprovided onlyfor of contract claims for

inimplied arguecontracts fact. The defendants that written and oral
by superior supreme justicesassurances court and court assuring court

threatened,reporters that their notemployment was that their reliance on
inducing onlythose assurances them to spendnot considerable ofamounts

money inequipmentto maintain their as modern a condition as possible,
in employmentbut also to continue their without otherseeking

livelihood,employment law,impliedto ensure their was an incontract not
impliedan contract in fact.

impliedA contract in fact is on a promise language,based manifested in
conduct, or by implication circumstances,silence from includingthe a

(Second)dealingcourse of or course of performance. Restatement of
(1981).4,§Contracts at 3 Contracts inimplied quasi-contracts,law are

lacking an ofapparent partiesintention the to inperformancecontinue the
4.question. Id. at
22,At an 2004April hearing, plaintiffs’the lead counsel informed the

trial court he may deposethat need to former Superior Court Chief
DiClerico,Justices andJoseph Nadeau D.Joseph Supremeand perhaps

Broderick,Court Chief Justice John so that he could torespond the
by makingdefendants’ motion to dismiss the factualappropriate

objected,statements. The defendants thatsaying the shouldplaintiffs be
required respondto to the todefendants’ motion within daysdismiss ten

that ifonlyand the court denied the motion to dismiss should plaintiffsthe
right discovery.have the to conduct rejectedThe trial court the

defendants’ positions, ruling plaintiffsthat the had ninety days respondto
to the tomotion dismiss. See Defendants’ Objection to Second Motion for
Restraining StayOrder of Execution of CareerExtended/Furtherand/or
Termination Efforts atby Defendants 13-14. The atparties agreed the
hearing that the defendants would be torequired give ninety days’ notice
of their intention to plaintiffs’ employment.terminate the

dayThe ninetieth from the date of the concerning discoverycourt order
21,have 2004.Julywould been But the trial court granted the motion to

28, 2004,dismiss on June twenty-three days short of the ninety days,
thereby onruling the motion to dismiss plaintiffs deposedbefore the
prospective plaintiffswitnesses. The complained beingabout denied
discovery. See Plaintiffs’ Brief at 24.
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ofstay employmentmoved for of execution7,2004, plaintiffstheJulyOn
... theduringand cause showngoodfor misconduct“excepttermination

matter, finalincluding from the Court’sany appealof this ...pendency
Declaratory Judgment.”forAmended Petitionon Petitioner’sorder the

2004,28, trial court ruledJuly35. On theto Plaintiffs’ Brief atAppendix
onto the court’s orderthat, right appeal“If theirthe exerciseplaintiffs

law, theby thenprescribedto dismiss within the timedefendants’ motion
will bestay employmentof terminationmotion for of executionplaintiffs’

plaintiffsTheto Brief at 38.Plaintiffs’granted.” Appendixconsidered as
byas law.appealed prescribed

order, if theany, supremewas to be issued afterninety-day layoffThe
Despite stayinghad this trial court order executioncourt decided the case.

a Noticeappeal, the defendants issuedemployment pendingof termination
21, orderBydated 2005. datedEmployment Aprilof Termination

7, 2005, acting themajoritythe of this court ruled that onSeptember
and of execution ofrestraining staymotion for a order aplaintiffs’ second

The“unnecessary”career termination efforts was and denied the motion.
28,2004.Julynot mention trial court’s order ofmajority did the

agreement does not authorize the immediatebargainingThe collective
layoff employmentof or the notice of terminationeffectiveness the order

agreement, plaintiffs agreethis In the the refused tonegotiatingat time.
supreme rightthe court or to waiveappeal anyto terminate their to

toemployment. tryingThe defendants insertrespecting stoppedtheir
ancontrary agreement. following excerptin The islanguage to the the

9,2004 controllingto theBargaining referringfrom the December Session
28,2004Julyeffect of the trial court’s order:

(Lorri says youLH an order thatHayes, Esq.): [T]here is
duringcan’t the layoffconduct the

ifin place,time the suit is even we
agreement, youmade an couldn’t

suit is inlayoffconduct the while the
place.

(Howard Zibel,HZ Esq.
Counsel, NHGeneral
Branch): in place.While the suit is still We’dJudicial

have to relief from the Court.get

Exactly.LH:

A is.questionHZ: of what the order It
does become somewhat—
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LH: why my suggestion youThat’s that
togo Attorney important.Nixon is

HZ: Yeah.

ObjectionPlaintiffs’ to Motion to Dismiss at 4-6.
In filing plaintiffsafter thefiling, argued that at least formerthree chief

(Richardjustices Nadeau,of the superior court Dunfey, Joseph Joseph
DiClerico) them, them,had authoritythe to assure and did assure that

jobs they bytheir were secure and that would not be replaced electronic
devices, whereas arguedthe defendants that the chief ofjustices the

courtsuperior authority,did not have such and that only supremethe
authority.court had that

reporters 24,toWritten reassurances court are to be found in a June
Dunfey1985memo from thatChief Justice “the members of the Court are

to all 11,1992committed current aretaining stenographers”; March memo
to reporterscourt from Dore reportingRichard that Chief Justice

“has continuallyDiClerico us that Court Reporterassured no who is
presently working with the CourtSuperior jobwill lose his or her as a

monitor”;being by January 21,result of a areplaced 1994 letter from
citing Dunfey’sChief Justice Nadeau position jobsChief Justice that the

of inreportersthe court “would not jeopardy replacementbe because of
by recording methods”; 81,alternative and an 1994August “Minutes of

Reporters Meeting” reporting Chief Justice Nadeau’sJustices/Court
that Supremestatement “the Court for budgetary reasons leans to the

Court, reason,but have it toup Superiormonitors the unthin to makeleft
the to Reporters.” Appendixdecisions hire Court to Brief at 40-Plaintiffs’

added).42,46 (emphasis
plaintiffsIf discovery,the had conducted there havewould been a

resolution of the question superior justiceswhether the court chief
considered their right givereassurances to be their to superioras court

justices, theychief or whether considered their reassurances to abe
of policyreflection the of the court.supreme

2003,In Assistant,November the Legislative BudgetOffice of in its
judicial branch,audit theof that:stated Judicial Branch has in“[T]he

place long-standing plan reporters’a to eliminate court positions and
replace withthem court monitor courtpositions reporters resignas or

added).office____” omitted;retire Id. at 5 (quotation emphasis “[T]hefrom
Judicial Branch to inexpects reassess the need for stenographers the New

omitted).Hampshire Judicial Branch.” (quotation emphasisId. and
27,In February e-mail,a 2004 Superior Court Chief Justice Robert

Lynn to courtreported reporters bythe that remarks Judicial Branch
General Counsel a lawyerHoward Zibel to the Employeesfor State
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on orterminatedgoing to bereportersthe court wereAssociation that
themeaning that30, interpretednot as2005 “should bebefore June

any timetable”firm or establishedanyhas decisionsSupreme Court made
theHe said he had checked withreporters.of courtregarding replacement

that suchwas assured “nothe Court andSupremeJustice ofChief
49.Id. atdecisions have been made.”

2004-02, supreme court12, 2004 theIn its Administrative OrderMarch
reporters andto of court“reluctantly phase-outaccelerate thedecided”

anticipated layoffs“It is thatthem monitors. Id. at 52.replace with court
budgetthe biennialcompleted during currentthroughoutoccur and bewill

30, However, that thesupportsId. the recordon June 2005.”cycle ending
Newhad made in October 2003.to off the beenlay plaintiffsdecision

(March 12,Order 2004-02AdministrativeHampshire Supreme Court
2004).
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