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not beenlaw that hadan issue ofarguablelitiganta who contestedagainst
(1992).548, 553136Corp.,v. Kinderworks N.H.by the courts.” Rixsettled

tees andamenities asnow, suchnot addressed whetherUntil we had
taxablediscretionarya easement aretogolf subjectaon coursegreens
groundThus, a fair and reasonablethe issue “wasto land.improvements

(1997),312, andManchester, 142 N.H. 318Cityv.litigation,”for Casico of
of fees.attorney’sdenialaccordingly affirm thewe

Affirmed.
Duggan JJ.,Dalianis, Galway, concurred.Broderick, andC.J., and
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(DavidKelly Ayotte, generalA. W.attorney Ruoff, attorneyassistant
general, orally),on the brief and for the State.

(BruceKenna, P.A.,Sharkey,Johnston & of Manchester E. Kenna on
the orally),brief and for the defendant.

Nadeau, jury J.),J. inFollowing a trial CourtSuperior (Lynn, the
defendant, Sanchez, murder,Lucille was degreeconvicted of first RSA

(1996); (1996), murder,630:l-a RSA 626:8 and to commit RSAconspiracy
(1996);629:3 RSA 630:l-a. We affirm.

2,1989,juryThe could have the Onfollowing Julyfound facts. Lucienne
Lemaire, aunt, strangledthe defendant’s was infound her Manchester
home. police investigationThe determined that she had been murdered

1,1989.ofduring evening July Duringsometime the the of severalcourse
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2, 11,1989, the defendanton 4 andinvestigators Julyby policeinterviews
anyinitially deniedmurder andin her aunt’sanydenied involvement

several hoursthe murder. Aftermight have committedknowledge of who
however, investigators that11, defendant toldJuly thequestioningof on

alien,Salas-Robles, an illegalas Baltazarlater identifiedboyfriend,her
Themurder.on 1 that had committed theJulyto her hehad admitted

informationthat the becauseinvestigators she withhelddefendant told
that wouldand told her hefamilyhad threatened herSalas-Robles

time,this had fled.Byif told Salas-Roblesimplicate police.her she
in After2002, Texas.investigatorsIn arrested Salas-Roblespolice

andmurdering the victimadmittedquestioning,extensive Salas-Robles
him kill aunt sothat had solicited to hertold the defendantinvestigators

at homeThe arrested hercould claim her inheritance. defendant wasshe
Hampshire,to she wasFollowingin Texas in 2002. her return NewMarch

(1) (2)murder;first todegree conspiracyon charges:indicted three
(3) trial,murder; Prior toand solicitation to commit murder. hiscommit

a and toplea agreement agreedreached with the StateSalas-Robles
testify against the defendant.

trial, charges.alljuiya the defendant was convicted on threeFollowing
grantedtrial motion to dismisssentencing,At the court the defendant’s

charge rights.a of her jeopardythe solicitation as violation double
However, trial the motion to thethe court denied defendant’s dismiss

imposed imprisonmentThe trial court a of lifeconspiracy charge. sentence
first-degreeof on murder and apossibility parole chargewithout the the

of to on thethirty years conspiracy charge.concurrent sentence fifteen
(1)appeal, failingOn trial erred inarguesthe defendant that the court:

give closing argument;to the a curative instruction after thejury State’s
(2) failing principle juryerred in to instruct the on the ofjury legal

(3)nullification; by sentencingand violated her double herjeopardy rights
on for the of andseparate degreeconvictions crimes first murder
conspiracy degreeto commit first murder.

first that agivenThe defendant contends the trial court should have
Specifically,State thecurative instruction after the misstated evidence.

during argument,the the commented that theclosing prosecutorState’s
1, 1989,of murder victimnight July perfect opportunitywas the to the

her notupstairsbecause tenants were home.
argues there “no evidentiary supportThe defendant that was basis” to

instructions, theargument. Following jurythe State’s the defendant
objected anyand asked the court to instruct the “not to considerjury

maycomment counsel that withby regarding evidence not be consistent
their recollection what the evidence was.” defendant thatargues[sic] The
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the unsustainablytrial court byexercised its discretion denying the
requested jury disagree.instruction. We

As trial court in the position anythe is best to gauge prejudicial
effect prosecutor’s closing maythe jury,remarks have had on the we
review declining giveits decision to an instruction under an unsustainable

DeCosta, 405, (2001);exercise of discretion standard. State v. 146 N.H. 415
Lambert, 295, (2001)State v. 147 N.H. 296 (explaining unsustainableef.

standard).exercise of discretion To show that the trial iscourt’s decision
sustainable,not clearlythe defendant must demonstrate that it was

Lambert,prejudiceuntenable or unreasonable to the of his case. 147 N.H.
at 296.

The may juryState not ask the to its decision uponbase evidence not
577, (2002)in the State v. 148Glodgett, (quotationrecord. N.H. 582 and

omitted). However,brackets “a prosecutor may draw reasonable
inferences the inproven great closingfrom facts and has latitude
argument andto both summarize discuss the evidence to thepresented
jury and to themurge guiltto draw inferences of from the evidence.” Id.

omitted).(quotation and brackets

Here, prosecutor’s concerningthe remark the absence of the victim’s
upstairs on ofnighttenants the the murder did not constitute an improper
comment. The record that commentreflects the was based upon
reasonable from the facts duringinferences elicited the trial. The victim
and upstairsher tenants a commonshared entrance into the house.

theyWitnesses testified that tried on all ofknocking the outside doors and
in waywindows to find a into andorder the home that the victim’s daily

newspaper still in the Allwas tucked outside door. of the entrance doors
were locked and one of officers to atthe first arrive the crime scene had to

addition,up gainclimb a ladder to access into home. Inthe witnesses
theytestified that had not the upstairs morningseen tenants that and

police they they canvassingtestified were not home when were the crime
4,1989, evidence,Finally, Julyscene. in a interview that was admitted into

the defendant alluded to fact that upstairs gonethe the tenants were for
trial,the presentedweekend. Given the atevidence the State drew a

reasonable inference that victim’s notupstairsthe tenants were home on
the night of the murder. Because the neitherState misstated the evidence

record,nor juryinvited the to about not inspeculate agreefacts the we
with the trial court that no was required.curative instruction

argues unsustainablyThe defendant next that the trial court exercised
its by refusingdiscretion to instruct the on the ofjury legal principle jury

argument upon plea bargainnullification. The defendant bases this the in
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victim, chargedof the wasSalas-Robles, murdererthe admittedwhich
theimplicatingtestimonyexchange for hisina lesser offensewith

a fortrial, requestsubmittedclose of the the defendantAt thedefendant.
hasif that the Stateyou findjury instruction: “Evenspecificfollowingthe

acharged beyond reasonableof the offenseeveryeach and elementproven
if ayounot haveguiltydoubt, still find defendantyou may the

fair result in thiswould be aguiltythat not verdictfeeling aconscientious
given jurya nullificationhave beenjurythat the shoulddisagreecase.” We

instruction.

on thejury instructiongive specificto aThe trial court’s refusal
unless anreversed it wasof nullification will not bejuryprinciple

Hokanson, 719,140 721of State v. N.H.discretion.unsustainable exercise
(1996); Lambert, (explaining147 at 296 unsustainableState v. N.H.cf.

standard). the court’s isof To show that trial decisiondiscretionexercise
clearlyitsustainable, demonstrate that wasthe defendant mustnot

Lambert, 147 N.H.of his case.prejudiceor unreasonable to theuntenable
296.at

of toJury undisputed power jury acquit,nullification is the the even
contrarythe and tocontrary by judgelaw as givenif its verdict is to the

Hokanson, ordinarily givesat 721. The trial courtthe evidence. 140 N.H.
Wentworth, 832,instruction, v. 118 N.H. 838-39Wentworth see Statethe

The(1978), of nullification instruction.equivalent jurywhich the aprovides
on nullification lies within thespecificto a more instructiongivedecision

Hokanson, 140 721.the N.H. at It is wellof trial court.sound discretion
defendant, nor arightis a of thejurythat nullification neitherestablished

recognized by law. Id.defense

instruction,Here, gavethe trial court the standard Wentworth
first-degreefind defendant ofinstructing jury guiltythe that it should the

Wentworth,if 118 N.H. at 838-39.murder State had met its burden.the
that, charge provide[s]of in the thehave “the effect ‘should’We held

if jurorsinstruction that the foundjuryof a nullification evenequivalent
thea reasonable doubt all the elements ofproved beyondthat the State

Brown,v. 132they acquit the defendant.” Statecharged,offense could still
(1989) omitted).520, The defendant has(quotation527 and bracketsN.H.

specificthat in case warranted a moreanythingnot demonstrated this
Accordingly,nullification we find that the trial court’s decisioninstruction.

agive requestedto nullification instruction was sustainablejurynot the
ofexercise discretion.

that the conviction andFinally, argues conspiracythe defendant
I,under Part 16 of thejeopardy rightsviolated her double Articlesentence
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HampshireNew Constitution and the Fifth and Fourteenth Amendments
to the United States Constitution. she thatSpecifically, argues the

and First“Conspiracy charge Degreethe Murder asCharge, charged,
shows that ofproof requires[sic] the two charges identical evidence.” We
disagree.

We first claim Hampshireexamine the defendant’s the Newunder
Ball, (1983).226, 231Constitution. v. 124State N.H.

The jeopardydouble ofclause the New Hampshire
punishmentsConstitution a defendant fromprotects multiple for

the same offense. Two offenses bewill considered the same
unless requires proofeach of an that theelement other does not.
Thus, multiple onlyindictments are if ofpermissible proof the

of as will incharged actualityelements the crimes arequire
questiondifference in evidence. The ultimate is whether the facts

charged indictment, would, true,in the second if have sustained
first.the As these formulations of the inquiryrelevant make

clear, comparewe review and statutorythe elements of the
incharged lightoffenses of the inallegationsactual contained the

indictments.

(1996)MacLeod, 427, (citations,State v. 141 N.H. 429 quotations and
omitted).brackets

indictments,reviewingWhen two separate does not matter“[i]t how
oroverlapping, reciprocal, similar the evidence used to sustain the

inindictments was if a is actually required provedifference evidence to the
Hull, 706,v.charged.” (2003);crime State 149 N.H. 717 see State v.

McKean, (2001) (no198,147 N.H. 201-02 double jeopardy violation where
defendant was of kidnapping threateningconvicted and criminal in the

despitesame transaction similar andelements factual inallegations the
documents). reason,charging For same itthe does not matter that the two

charges Hull,arose out of the same transaction. 149 N.H. at 717. In the
conviction,ofcontext a conspiracy conspiring to commit a crime and

actually committing Chaisson,it separateare two offenses. v.State 123
17, (1983)24N.H. to(conspiracy receive stolen is aproperty separate and

distinct crime the of receivingfrom crime stolen actproperty). The which
punishesthe crime of is anconspiracy agreement to commit or cause the

commission of a crime. Id. Applying principles,these we conclude that the
defendant’s double jeopardy rights under the New Hampshire
Constitution were not violated.

murder, 630:l-a; 626:8,degreeThe indictment for first RSA RSA stated:
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aunt, Luciennedeath of hercaused thepurposelySanchez
that, facilitatingor theLemaire, promotingofpurposein with the

Lemaire, Salas-solicited Baltazarof Lucienne Sanchezmurder
by promisingof Lucienne Lemaireto the murderRobles commit

her; toRobleskilling transportedfor Sanchezmoneyhim
residence; killed LemaireSanchez waited while RoblesLemaire’s

her; awayRobles fromand Sanchezby strangling transported
after the murder.residenceLemaire’s

murder, 629:3; 630:l-a,RSAto commit RSAconspiracyforThe indictment
stated:

of Lucienne Lemairethat, that murderpurposeIn with the the
tocommitted, Baltazar Salas-RoblesagreedSanchez withbe

murder, byof a crime definedthe Lemaire’scause commission
one of theconspiracythe at leastIn furtherance ofstatute.

at of thebycommitted least onefollowing acts wasovert
conspirators:

Lemaire; ormoney killingRobles forpromised1. Sanchez
cometo her that Robles would2. called Lemaire tellSanchez

in ordergifta or foodevening bringher that toto residence
residence;to herwould admit Roblesto insure that Lemaire

or
residence; orRobles to Lemaire’stransported3. Sanchez

residence;while Robles entered Lemaire’s4. Sanchez waited
or

Lemaire;5. orstrangledRobles
in toout of drawers Lemaire’s bedroompulled6. Robles items

ransacked;beenappearance havingthe ofgive her residence
or

residence; orup Lemaire’spicked7. Sanchez Robles outside of
residenceaway from Lemaire’stransported8. Sanchez Robles

after the murder.

to a fact notprovethe Statecharged, requiredAs each indictment
conspiracyof to commitnecessary statutoryto the other. The offense

629:3, I, to anmurder, provein RSA the Staterequiredas set forth
to commit the murderthe defendant and Salas-Roblesagreement between

theThus, proveto that defendantrequiredthe State wasof Lemaire.
murder,commit of andwith Salas-Robles to the crimeagreedpurposely

conspiracy.of theout an overt act in furtherancethat of them carriedone
proof that629:3, degree requiredI. of first murderRSA The offenseSee

RSALemaire. 630:l-acaused death of Seepurposelythe defendant the
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1(a). addition, 630:l-a,In RSA requiredII the State to prove that the act
was premeditated.” Thus,“deliberate and the was required proveState to
that the defendant acted inpurposely causing Lemaire’s death and that
she acted with premeditation and deliberation.

The State did provenot have to the agreement,existence of an
conviction,forrequired the conspiracy proveto the degreefirst murder

Thus,charge. the required proveevidence to the degreefirst murder
charge would not have sustained the conspiracy to commit charge.murder
Likewise, the conspiracy indictment did requirenot the State to prove the
enhanced mental state of deliberation and premeditation, forrequired a

degree Thus,first murder conviction. the torequired proveevidence the
conspiracy to commit murder charge would not have sustained firstthe

Therefore,degree charge.murder we conclude that the defendant’s
convictions for the two offenses as docharged not offend jeopardydouble

Hampshireunder the New Constitution.
Our analysis theapplying State Constitution’s in“difference evidence

disposestest” of the defendant’s claim under the Federal Constitution. See
Blockburger States, 299, 304v. (1932); MacLeod,United 284 U.S. 141 N.H.

Therefore,at 434. we reach the same result under the Federal
Constitution as we do under the State Constitution.

Affirmed.
DugganDalianis, Galway, JJ.,and concurred.
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