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Scott,Waldron, Doleac, P.A., of PortsmouthWoodman &Boynton,
Woodman, Jr., orally), plaintiff.and for theR. on the brief(Ralph

Portsmouth, orally,and for theof on the briefLoughlin,Peter J.
defendant.

(Town), anNADEAU, defendant, appealsJ. The the Town of Greenland
J.) cannotthat the Town(McHugh, rulingof CourtSuperiororder the

improvementscourse asplaintiff’s golfto tax the holes on thegolfcontinue
open space. plaintiff,land as Thetaxing underlyingin addition to the

(Club) trialcross-appeals, challenging theCountryPortsmouth Club
the Clubretroactively and to awardapply rulingcourt’s refusal to its

attorney’s fees. We affirm.
agreed byin trial court’s order or tofacts are recited thefollowingThe

inon 255 acreseighteen-hole golfan courseoperatesthe The Clubparties.
in 1987 and anpropertytown-wide revaluation ofFollowingGreenland. a

Club’s the Clubproperty,in the assessed value of theattendant increase
topursuantdeednegotiated discretionarya easementand the Town

(2003)).byand RSA ch. 79-C(repealed replacedRSA 79-A:15-:21former
to ataxing subjectfor landa mechanismprovidedThat statute

according to the current use assessmentdiscretionary easement either
... whichin or at a “fixed assessmentcategory specified the easement

openofany categoryacre valuation ofhighest perdoes not exceed the
board.” RSA 79-A:18by advisory]the usespace [currentland established

(1991) 1996).(repealed
deed, amended, providedas laterdiscretionaryThe Club’s easement

golf,playingwhich are used forproperty,that 247 acres of the Club’s
classified, of currentpurposesand “forsubjectbe to the easementwould

acres, afive on whichremainingTheopen space.”use tax asassessment^]
located,clubhouse, lot were would beparking“snack shack” andshop,pro

theAlthoughat fair market value.from the easement and taxedexcluded
in1991, provisions beganof itsimplementationnot untilsigneddeed was

1987.
subject247 to the1992, rate for the acresSince the current use

also,The Town hasperTown at acre.byhas been set the $400easement
247located on those acres.however, golfthe holesseparately assessed

$504,000,2001, for these holes wasthe total assessmentPrior to additional
category ofClub’s tax bill under thethat was listed on theand value
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2000, inquiredClub about the1987 and the neverbuildings. Between
its tax bill.complainedof its assessed valuation or aboutcomponents

conducted,2001, resulting in anIn revaluation waspropertyanother
Club into theprompting inquiry byin taxes and an theincrease the Club’s

infirst realized thatIt was then that the Clubtaxing policies.Town’s
acre, it was taxedper beingto the current use assessment ofaddition $400

on of the holes.golfthe value
abatement, ItClub to the Town for an which was denied.appliedThe

abatement, declaratory judgment damagesfor andpetitionthen filed a
court, according discretionarythat to thesuperior contendingwith the

statute, 247deed and the Town could not assess theapplicableeasement
agreed,acres at more than its current use value. The trial court and ruled

“any openthat the Town could not assess additional tax on the 247 acres of
Thus,land ... for the currentspace except agreed-upon use amount. the

independently golfTown cannot assess the holes and add that amount to
declined, however,current grantthe use amount.” The trial court to a

erroneously-assessedof oryears throughrebate taxes for the 1991 2001 to
attorney’saward the Club appealsits fees. The Town the trial court’s

ofruling regarding cross-appealsthe method tax assessment. The Club
trial to apply ruling retroactivelythe court’s failure its and to award

attorney’s appeal.fees. We first address the Town’s
tees,argues golfThe Town that components fairwayscourse such as and

land, itself,greens improvementsare to from the land andseparate “are
properly assessed and taxed from Itseparately the land.” contends that its

deed,practiceassessment is consistent with the easement in which it
classifyto lands“agreed bythe encumbered this easement for ofpurposes

omitted.)(Quotationcurrent use as open space.”assessment “The
Deed,”Discretionary Easement argues, “says absolutelythe Town

Moreover,nothing improvements golfabout the to the itcourse land.”
argues that its separate golf componentsassessment of the course is

statute, which,bymandated current discretionarythe use at the time the
executed,easement deed was directed or assessingthe selectmen officials

to atappraise, bycurrent use values established the advisorycurrent use
board, land, as“open space classified under the of thisprovisions chapter,
excluding any building, appurtenance or other improvement thereon.”

(1991)(amended 1991)79-A:5,1 added).RSA (emphasis
Club, hand,The on the other contends that what the Town identifies as

golf course improvements “partare of the land” byencumbered the
easement and subject openthereunder to assessment as land. ClubThe

thatargues interpretationthis is consistent with applicable statutorythe
scheme, which allows land used for a golf eligiblecourse to be for a
discretionary though golfeasement even obviously“[a] course must have
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condition,in its natural all of which are aimprovements to landsome
course,’ tees,‘golf greens, traps, fairways,of a i.e. sandnecessary part

whether,Thus, ofquestion purposesthe before us is for theroughs, etc.”
deed,discretionary golf courseapplicable statute and the easement

greensas tees and are to be treated as land orcomponents such
to land.improvements

statute, discretionarythe as the easementbegin applicableWe with
RSAconveyed “pursuant Hampshirethe easement to Newexplicitlydeed

event,79-A:15-21,” and, anyin could not contravene the statute. Cf.
(1916).Shenton, 216, statutory217 “In ofAlbertson v. 78 N.H. matters

inlegislative expressedare the final arbiter of intent asinterpretation, we
statute considered as a whole. We first examine thethe words of the

ordinaryand to thelanguage plain meaningsof the statute and ascribe the
(2004)409,v. Int’l 151 N.H. 419Carignan Speedway,used.” N.H.words

(citation omitted). isolation,not in in theinterpretWe also statutes but
In thestatutory Fogg,of the scheme. Matter Claude &context overall of

(2004).273, 275151 N.H.

subjectdeal with a similarinterpretingWhen two statutes which
matter, theythem so that do not contradict eachwe construe
other, will lead to reasonable results andtheyand so that

of the statute.legislative purposeeffectuate the

theBudget RegionalDist. v. Comm. SanbornRegionalSanborn Sch. of
(2003)241,Dist., 242 (quotations, ellipsis150 N.H. citation andSch.

omitted).
in discretionarystatute force at the time the easementThe current use

ch.“improvement.”did not define the term See RSAdeed was executed
(1991 1995). Nevertheless, tees,that79-A & even were we to assumeSupp.

course characteristics would otherwise begreens golfand other
(1991) (amended79-A:5, 1991),IRSA weimprovements purposesfor of

partto these features asinterpret statutorystill the overall scheme treat
grantedhas been and todiscretionaryof the land on which a easement

taxation aspreclude separate improvements.their
1996)(1991)79-A:15, providedI that an owner of land(repealedRSA

land,open space qualifythe for so as to forwhich does not meet criteria
tochapter, keepunder that but who wishes the landcurrent use taxation

to thepurposes chapter, applyin a consistent with the of that coulduse
discretionarypermit conveyor board “for a to acity planningtown

tocity.” planning approveto the town or The board was directedeasement
plannedif it determined that the use of such land wasapplicationthe

orobjectives providedof a number of enumeratedanyconsistent with
1996).(1991)79-A:15, II A(repealedRSA“other similar benefits.”
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easement, years,tenhad to for a term of at leastdiscretionary which be
(1991) 1996), and anybind the owner(repealed79-A:18 wouldRSA

subdivide, ordevelop,assigneesor of the land “not totransferees
use inconsistentthe use of such land to a more intensivechangeotherwise

(1991)statute, RSA 79-A:17of the current usepurposes”with the
1996).(repealed

(1991) 1996)79-A:15, in that the(repealed provided part “[i]fIIIRSA
course, advisory] giveboard shallgolfland is used for a the use[current

17,1991,Augustto the Prior to the statuteapplication.”due consideration
board, theadvisory]that directed the useprovided by“[a]s [currentalso

byshalldepartment adoptadministration]of revenue[ofcommissioner the
541-A, course,’ open spaceof based on‘golfrule under RSA a definition

(1991)79-A:15,of RSA IVobjectives, purposefor the this subdivision.”
1991). Hampshirethat former Newparties agreeThe(repealed

1204.01)1992) (formerRules, Rev(repealedAdministrative Rev 1201.04
79-A:15,course, parcelRSA agolf provided [to] mean[]defined “as under

land, more, in ofplaying game golfor used the of theof ten acres
tees, and such otherfairways, traps, roughs,sand andincluding greens,

area.”playing (Emphasisare located within the establishedareas which
added.) tees,is that theordinary meaningThe and of these wordsplain

as of the land.golf components partand similar course are includedgreens
notes, however, discretionary easementThe Town that at the time the

inwas contained ansigned, golfdeed was the definition of course
(2003)79-C:2, IIIthan a RSAadministrative rule rather statute. Cf.

discretionarycourse land” for of the current(defining “golf purposes
statute). advisoryuse board’sargueseasement It that the current

not,not, golfdid allow course‘golf“definition of course’ could and
interpretationas Such an wouldimprovements open space.to be assessed

that, instatutory appraising opencontradict the directiveimpermissibly
values, appraisalland at current use selectmen exclude from suchspace

improvements open spaceon the land.”
agree adopted by agencies mayWe that State boards and not“[r]ules

to, from, in theany way modify statutory Opinionadd detract or law.” of
omitted).(1981)Justices, 552,121 N.H. 557 Administrative(quotation

however, inauthoritythe to “fillagencies may, properly delegatedbe
omitted).(quotationto effectuate the of the statute.” Id.purposedetails

regulations promulgated by agencies pursuant“Rules and administrative
authorityto a valid of have the force and effect of laws.” Id. atdelegation

559.
golf subjectIn that land used for a course could be to aproviding

discretionary explicitly directing advisoryeasement and the current use
of todepartmentboard and commissioner the of revenue administration
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promulgate course,a golfdefinition of legislaturethe left a gap for the
agency to “fill in details to effectuate the purpose of the statute.” Id. at 557

omitted).(quotation agencyAs the was to adoptdirected a definition
(1991)on open space objectives,” 79-A:15,“based 1996),RSA III (repealed

we look to objectives bythe cited the inlegislature the current use statute.
(1991)(amended 1991,1996)RSA 79-A:l provided:

It herebyis declared to in publicbe the interest to encourage the
preservation openof inspace bythe state a healthfulproviding
and attractive outdoor environment for work and recreation of

citizens,the state’s by maintaining the character of the state’s
landscape, land, water, forest,and by conserving the and wildlife
resources. It is further declared to in publicbe the interest to
prevent the openconversion to morespace intensive use by theof
pressure of property taxation at incompatiblevalues with open
space usage, with a minimum disturbance of the ofconcept ad
valorem taxation. The means for encouraging preservation of
open space byauthorized this chapter are the assessment of land
value for property taxation on the basis of current use and the
acquisition of discretionary easements of development rights by

citytown or government.

added.)(Emphasis explainedAs we in Blue Mountain Forest Ass’n v.
Town Croydon, 202, (1979),119 N.H. 203 the current use statuteof
promotes these objectives by thatdirecting certain land be forvalued

current,taxation atpurposes best,its than highestrather its and use.

above,As noted discretionarythe provisionseasement in the
statutory scheme provided a mechanism “[a]nyfor owner of land which
does not meet openthe criteria for space land” to qualifynevertheless the
land for itself,current use treatment by binding in a discretionary

conveyedeasement to the town or city, “keepto the land in a use
consistent (1991)with the purposes 79-A:15,this chapter.” RSA Iof

1996) added).(repealed (1991)(emphasis 79-A:17,Specifically, RSA I
1996)(repealed provided “[a]nythat owner of land who has areceived

topermit convey a discretionary easement as inprovided RSA 79-A:15
may apply to the or mayorselectmen the and council grantto an easement

subdivide,to the town or city not to develop, or otherwise change the use of
such land to a more intensive use inconsistent with purposesthe of this

added.)chapter.” Thus,(Emphasis statutorythe scheme for discretionary
easements provided that,a means for inmaintaining land a use although
not falling statutory land,within the open spacedefinition of was deemed
by legislaturethe to be open objectives.consistent with its space
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(1991) 1996), explicitlylegislaturethe79-A:15, (repealedIIIIn RSA
toeligible becourse” wasgolffor athat usedthat land “isprovided

Thus, thediscretionary easement.ofconveyance aforconsidered
already beland wouldqualifyingthat thisclearly contemplatedlegislature

thedirectingbythat thenWe concludenatural condition.from itsaltered
course, delegatedlegislaturethegolfadvisory board to definecurrent use

withoutpresentcouldalterations beto whichauthority specifyit theto
Thus, Revformeruse taxation.land from currentthe altereddisqualifying

had theauthority,ofdelegation1204.01, to a validpursuantpromulgated
BecauseJustices, 121 at 559.law, the N.H.Opinionand effect offorce of

of formerordinary meaningandplainthat thepreviously determinedwe
are tocomponentscoursetees, golfgreensthat and similarRev 1204.01is

that therulingcourt’sland, affirm the trialof the wepartincluded asbe
landopen space247 ofon the acresadditional tax“anycannot assessTown

amount.”current useagreed-uponfor theexcept...
rulingapplyrefusal to thistrial court’scross-appeals theThe Club

1992it frompaidrefund for taxesthe Club aretroactively grantand to
(2003) by the76:16,1 “Any person aggrievedprovides:2000. RSAthrough

1, notice of taxfollowing the date ofby Marchmay,of a tax...assessment
afterwards, form set outwritingin on the76:l-a, applynotRSA andunder

of thefor an abatementIII or assessorsin to the selectmenparagraph
meeting thisexcused fromthat it should betax.” The Club contends

fraudulentequitable tolling,ofunder the doctrinesrequirementtimeliness
notit that it didconcealment, arguesdiscovery Specifically,and the rule.

it “never2000 becauseyears throughfor the 1992its tax billschallenge
greens,assumed that itsreasonablyit haveactually knew nor should

‘Buildings’tees, being assessed asroughsand werefairways, trapssand
the Town.”by

beyondto initiate an actionplaintiffallows a“[E]quitable tolling, which
deadline, only if the claimanttypicallyis availablestatute of limitationsthe

rightshis or herway exercisingin fromextraordinarysomepreventedwas
____” (2000).Actions, § 174 It “applies2d51 Am. Jur. Limitation of

theby the defendant aboutactivelyif is misledprincipally plaintiffthe
it bythe Town did misleadId. Club contends thatcause of action.” The

greens, fairways,247 acres of sandassessments of the“disguising the
the Town’sAlthoughon the tax bills.”roughs ‘Buildings’tees and astraps,

included,actually beingnot make obvious all that wascategorization did
that the didreasonably practicecould have found Town’sthe trial court

circumstance that would invokeextraordinarykind ofnot create the
tolling.equitable
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of equitable tolling applicable onlydoctrine is where the“[T]he
have, andprospective plaintiff did not could not have had with due

diligence, bringing party attemptingthe information essential to suit. A to
to a dutyinvoke that doctrine will be held of inquiry.”reasonable

(Mass. 1997)Sullivan, 624,Protective Ins. Co. v. 682 N.E.2d 635Life
(citation omitted). waysWhile toexploring reduce its tax burden following

revaluation,the 1987 the Club could have informed about theitself Town’s
assessing practices. supportsThat it failed so rulingto do the trial court’s
that equitablethe doctrine of should not Undertolling applied.be similar
reasoning, discovery argumentthe Club’s rule is without merit.

“The doctrine of is equitable groundfraudulent concealment an to
justify the of the of limitations on thetolling wrongfulstatute based

(1995).Hazen, 249, 253conduct of the defendant.” Conrad v. 140 N.H. The
judgetrial that “the not fraudulently] taxingfound Town did conceal its

The recordmethodology.” supports finding. testimonythis There was that
where a tax bill breaks assessedtown’s down value between land and
buildings, all non-land items are under category “buildings.”listed the

seem,Again, imprecise this categorization mayhowever the trial court
could have found it notreasonably that is fraudulent.

Finally, trial tochallengesthe Club the court’s failure award it
itattorney’s fees. The Club contends that should feesbe awarded under

(1)either of following litigatethe theories: It has been “forced to against
unreasonable,”an opponent positionwhose is Kukene v.patently

(2000) (2)Genualdo, 1, omitted);3 (quotation145 N.H. or It has been
“forced to secure ajudicial clearly rightseek assistance to ...defined

established,”partbad faith the[and] on of the has Dow v.[Town been]
(2002) omitted).Town Effingham, (quotation148N.H. 121133of

“We will not overturn the trial court’s decision concerning attorney’s
fees absent an of v.unsustainable exercise discretion.” BarclayGrenier

Assoc., 111, (2003)Square Condo. 150Commercial Owners’ N.H. 115
omitted).(quotation trial courtand brackets The found:

inWhile has not prevailed litigation,the defendant this the Court
inwaycannot that it acted in bad forthany putfind faith. It some

legalevidence to its that it to taxjustify permittedconclusion was
ingolfthe addition to thetaxing underlying Althoughholes land.

conclusion,legalthe Court elected not to that it cannotadopthas
espoused byfind that the defendant frivolous orpositionthe was

made anywith malice.

We the trial exercise of isconclude that court’s discretion sustainable.
inappropriate attorney’sWe have noted that would to“[i]t be assess fees
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not beenlaw that hadan issue ofarguablelitiganta who contestedagainst
(1992).548, 553136Corp.,v. Kinderworks N.H.by the courts.” Rixsettled

tees andamenities asnow, suchnot addressed whetherUntil we had
taxablediscretionarya easement aretogolf subjectaon coursegreens
groundThus, a fair and reasonablethe issue “wasto land.improvements

(1997),312, andManchester, 142 N.H. 318Cityv.litigation,”for Casico of
of fees.attorney’sdenialaccordingly affirm thewe

Affirmed.
Duggan JJ.,Dalianis, Galway, concurred.Broderick, andC.J., and
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