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Broderick, ofpetitioner, Hampshire DepartmentC.J. The the New
(board),(DOT), seeappeals appealsa of the boardTransportation decision

(2000), that to therequiring driveway permit grantedRSA 21-L:14 a be
to apermitDavid The would allow direct accessrespondent, C. Dobbins.

drivewayhighway pursuant exceptionto an to the so-called threeState
respondent cross-appealrule the DOT. The filed apromulgated by

thedrivewaythe of the three rule. We conclude thatcontesting validity
driveway a of the administrativethree rule is valid exercise DOT’s

the decision.rulemaking authority and reverse board’s

I

its recitation isprocedural history protractedThe of this case is but
1980s,In andnecessary to the resolution of this the Frederickappeal.

Dunbarton,in which hadSylvia Jennings thirty-one parcelowned a acre
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1,678 Road,frontage alongfeet of a InJewett State-maintained highway.
1986, they Thereafter,the parcel theysubdivided into five lots. sought

(District 5)from 5permission Maintenance District of the DOT to
drivewayconstruct several access forpoints the subdivision onto Jewett

issued,A fourpermitRoad. for with 1 and 2 adriveways was lots to share
however,permit,common The in June 1987driveway. expired because

approved drivewaysconstruction of all the had completed.not been In the
1990s,and Jenningses1980s the all five lots atpurchaserssold to various

times, through permits, granteddifferent and various District 5 four of the
drivewaylots direct 3five access to Jewett Road. Lot remains without

access, respondent’s abilitysuch and the to atsecure it is the center of the
dispute before us.

1988,In respondent lot 2purchasedthe from the Jenningses, and
a permit driveway Bysecured to construct a onto Road.Jewett December

1988, 3,Mr. who still lotJennings, owned knew that the lot had not been
provided drivewayits from Inpermit, soughtown and relief District 5.
denying request, drivewaysthe District 5 that the four itnoted authorized
in 1986 than Itwas one more would be allowed ruled thatnormally. “[n]o
more than 4 of bepoints permitted property,”access to this and[would]

2suggested driveway changedthat the for lot be to create a common
1,driveway lot 2 3 driveway,access with that lots and share a or that

2either lot or 4 an 3grant drivewayaccess easement to lot for use.
1991,In April respondent lot 3 the apurchased Jenningsesthe from at

substantially price, comparedreduced as to other inthe lots the
so knowledgesubdivision. He did with the that 5 had toDistrict refused

1999,a fifthgrant permitaccess for lot 3. In he topoint sought a construct
driveway againa for lot 3. District 5 denied the request, reasoning that

“the maximum number of thedriveways original parcelallowable [for]
alreadyhave been permitted and constructed.” It recommended that he

drivewayeither relocate the for lot 2 to create a drivewaycommon for lots
3,2 and or create an easement for 3 from 2.existing drivewaylot the on lot

decision,The 2respondent appealdid not and subsequentlythis sold lot
reserving any rightwithout of for lot 3 to Road.access Jewett

In 2000,January respondent drivewaythe renewed his for arequest
3,for lot thatpermit stating drivewaythe alternative access solutions

suggested by 5 in its denial of permitDistrict 1999 his “were not
acceptable to him and longerthen are not now” he nopossible since owned

rejectedlot 2. District 5 again application, stating part:his in

It has been since 1986 this property byclear that would be served
a maximum of four You were that lotdriveways. aware three

an you boughtneeded to share access before You wereit. also
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two].soldyou [lotaccess beforethe need to shareaware of
since 1986with thesetaken placehaveSeveral land transactions

changeto at thisbe appropriatein It would notplace.restrictions
driveway eitherlot share a withthreetime. It is recommended

lotlot two or four.

reconsideration.request5 forrespondent’sdenied theDistrict
5’s to theDistrict decisionappealan ofpursuedThe respondent
examiner, acting on2001, hearingsof DOT. In the DOTcommissioner the

1999 2000behalf, the andrespondent’sdetermined thatthe commissioner’s
onincompletefor 3 weredrivewayto a lotpermit applications construct

by District 5. He concludednot have been consideredface and shouldtheir
material, it thepreventedbecause[was]the “lack of informationthat

this property,full of facts toconsidering applicablethe setDistrict from
topursuant [Newa full consideration of access limitationsprecludedand

Rules,] hearingsTra The examinerAdministrative 302.08.”Hampshire
respondentthe to submit ato District 5 to allowremanded the matter

5 to theapply pertinentand for Districtcomplete permit application,
findings respectof fact with tospecificand “makeadministrative rules

indriveway permit policy]in 8item Section of DOT’s[theeach contained
further hearinga of determination should apermitto full review theorder

board,tothis remand order therequired.” respondent appealedbe The
decision.hearingswhich affirmed the examiner’s

2002, a complete permitsubmittedSeptember respondentIn the
review, 5 theFollowing againfor 3. its District deniedlotapplication

original thirty-one parcelthat the acredriveway request. Although noting
“qualified]in of 1000feet and thus forhighway frontageState excesshad

exception to the threepoint”of an additional under theconsideration
rule, already5 the haddriveway District determined that subdivision

lightof ... in of this condition.” Districtpointreceived fourth access“[t]he
5 concluded:

of and reviewAfter careful consideration the ... documentation
of to therequest history driveway permittingof and thethis

hardshipor wasoriginal parcel, no unusual circumstance
the of asatisfy grantingwhich would conditions fordemonstrated

exceeding points already permitted.of the fourpoint access

2003,infollowing hearinga Juneagain appealed,The andrespondent
the denial. He ruled that thehearings permitDOT examiner affirmedthe

authority anddriveway rule was a valid exercise of administrativethree
toappealedto The the boardproperly applied respondentwas this case.

reversed, by failingthat examiner erred toconcluding hearingswhich the
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apply exceptionthe to the three rule. Itdriveway givenruled that the
evidence presented, compelledthe DOT was to agrant driveway permit

lot 3. appealed, respondentfor The DOT and cross-appealed.the

II

We first regulationsreview the relevant statutes and to provide context
for the for ofparties’ arguments and resolution In creatingthis case. the
DOT, legislaturethe declared that

the efficient administration of transportation functions is best
byachieved the consolidation and unified direction of

transportation procedures, programs, and related functions ...
that economic well-being physical[and] the and ofsafety the

citizens of HampshireNew are best secured by establishing a
single department responsible transportationfor functions.

RSA21-L:1,1 (2000).The legislature provided that the DOT

shall be forresponsible [planning,... anddeveloping,
maintaining transportationa state will providenetwork which for
safe and of people throughoutconvenient movement and goods

by systemthe state means of a of highways ... in order to
support developmentstate andgrowth promoteeconomic and the
general ofwelfare the citizens of the state.

21-L:2, (2000).RSA II “[p]erform[] regulationThe DOT must ofany
transportation required byactivities law which is withinnot the
jurisdiction 21-L:2, 11(c),of agency,”another state RSA “[represent the
public functions,interest” in the ofadministration its and “responsiblebe

court,governor, generalto the publicthe and the for such administration.”
21-L:4,1 (2000).RSA

Within this scheme, thecomprehensive legislature drivewayenacted the
statute, 236:13, givesRSA which powerthe DOT “broad to regulate
driveways ofand other means to State highwaysaccess and has itmade
unlawful for anyone anyto construct or alter entrance onto a State

withhighway complying permitwithout the terms of a obtained from the
Associates, Sandown, (1981)E.J. D. Inc. 317,[DOT].” v. 121 N.H. 319

249:17, I, 236:13).(citing RSA iswhich a former version of RSA The
driveway requires personstatute a to a permitobtain from the DOT
before a Iconstructing driveway access to class or class III tohighway or

(Stateportionthe of a II highwayState-maintained class highway). RSA
(1993).236:13, I, II providesThe statute the DOT with baseline

parameters to consider when determining whether and under what
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agrantswhen the DOTpermit. example,to such a Forgrantconditions
permitthe shall:permit,

entrance, exit,(a) ordriveway,the of theDescribe location
adequatelyto mostThe location shall be selectedapproach.

safety travelingtheprotect public.the of
(b) structures, anddrainage traffic control devicesanyDescribe

byto the abutter.channelization islands be installed
(c) promoteandgrades protectthat adequatelyEstablish

toapproacha anddrainage permitand safe controlledhighway
year.in all of thehighwaythe seasons

(d) necessary for theterms andany specificationsInclude other
public.safety travelingof the

236:13,RSA II.
land,per of the statutepoints parcelAs number of access allowedto the

2... thanpermit [m]ore“No construction shall allowprescribes that:
entrances, any highway anytoor from oneapproachesexitsdriveways,

500highwaythat exceedsparcel frontage alongof land unless theone
IV(b) (1993). (1993),Further, 236:13, III236:13, RSARSA underfeet.”

land,”“single and allparcel “[u]nlessa ofsubdivisions are considered
along highwayin theof 400 feet both directionssightseason safe distance

than one accessobtained, permitshall not morecan the commissionerbe
land, at that location which theparcel of and this access shall besingleto a

safest,” 236:13,111(b).to RSAdetermines becommissioner
Hampshire Administrativepromulgated NewsubsequentlyDOTThe

While the DOTRules, driveway permits.302 its ofgovernTra to issuance
Act,in with the Administrative Procedureadopted such rules accordance

(APA), theexempted541-A the thereafterchapter legislatureRSA
effectuating drivewaypromulgateof DOT to rules theauthority the

236:13, APA,the see RSA 541-statute, requirementsRSA from the of
(1997). HampshireNewadoptedThe DOT CommissionerA:21(g)

Rules, declaratory ruling by reference.”Tra 302 “as aAdministrative
Permitting DrivewaysPolicy and Other Accesses tofor the of

SystemHighway (N.H. declaratory ruling1 DOT no. 2000-the atState
2000) (hereinafter10,01; “Drivewayto cited asreferred andissued March

DPP”). Driveway PolicyThe 2000 Permit containsPolicy”Permit or “N.H.
and the boarddriveway hearingsrule that both the examinerthe three

DPP, supra § 8.in decisions. N.H.respectiveexamined their
limitations,”Policy, “accessDriveway8 of the Permit entitledSection

pointsof accessthe restrictions for the maximum numberoutlines
mirrorspart,In this section theparcel largefor a of land.allowable
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requirements driveway See, DPP,set forth in the e.g.,statute. N.H. supra
(b).8(a),§ rule,It also the driveway provides:contains three which

(d),Except providedas in subsection singlewhen on afrontage
meters,of or ofparcel feet,'land lot record 152 or 500[exceeds]

no 8 drivewaysmore than or accesses shall be Thepermitted.
of systemsconstruction internal street or service roads outside

highway right way utilized,the of shall be if topracticable,
provide greater safety for occupantsthe subdivision as aswell

users,other highway and to maintain the level of service of the
highway.

8(c).DPP, § “parcel”N.H. A issupra defined as a of“tract land under a
subdivision____”orsingle ownership, includingcommon any proposed ...

3(t).DPP, §supraN.H. A “lot of record” is defined a of“parcelas land
that was separately described and ... locallydelineated on a approved

plan DPP,subdivision ... on 1,1971,”recorded or before July N.H. supra
Thus,§ a3(q). subdivision created after that date is considered a singleas

lot of record when evaluating frontage requirementthe under the three
driveway rule, however,rule. The also to engineer,reserves the district

first DPP,who the permit application, 4,§reviews see N.H. supra the
authority grantto a driveway permit beyond the presumptive three
driveway “if conditions,”limit bywarranted unusual which generally

torelate some distinct of a particular DPP,characteristic property. N.H.
8(d).§supra Particular factors are forprescribed the district engineer to

consider when deciding grant permitwhether to a under the Seeexception.
DPP, 8(d).§supraN.H.

respondent’s partThe land is of a tract that was insubdivided 1986.
Therefore, Driveway Policy,under the abilityPermit his to secure a
driveway permit is not reviewed based on his particularthe bounds of lot.
Rather, his property partis considered as of the entire subdivision tract.
Because that tract had thanmore 500 feet of State highway frontage, the

has appliedDOT the drivewaythree rule to the subdivision as a whole.
5District originally granted the subdivision four points,access with the

fourth andriveway comprising limit,toexception presumptivethe theand
board the respondent’sevaluated a forapplication requestas an additional
exception.

On appeal, erroneouslythe DOT that theargues board interpreted the
unusual exception identifyconditions as torequiring specific safetyit
concerns that compromisedwould be denying respondent’sbefore the
permit. drivewayThe DOT that thecontends statute was todesigned
address the general safety hazard caused theby aggregate impact of

points alongaccess a State and to DOThighway, provide the with the
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anyforpointsnumber of accessappropriatethediscretion to determine
challenges thecross-appeal, respondenttheIn hisparticular parcel.

that the DOTrule. contends becausevalidity drivewaythe three Heof
request anddriveway deny permitrule to hisupon the threesolelyrelied

denial of hisconcern warrantedspecific safetythat noacknowledged
decision.we should affirm the board’sapplication,

Ill

the DOTargues thatrespondent’s cross-appeal. HeWe first to theturn
drivewaythreeauthority promulgating therule-makingits whenexceeded

236:13,statute, notRSA doesdrivewaytherule. He contends that because
which 500feetdriveways parcelsfor exceedthe number of allowedaddress

drivewaystoparcelsto limit such threeattemptin the DOT’slength,
statutoryto the scheme.”adds and modifies“clearly

may “authorize anlegislatureIt that thewell establishedis
ordinances, rules, orby-laws,body adoptor toadministrative board

general statutoryin the successful execution of someregulations aid of
541, (1913); v.Normand, 546 see Ferrettiv. 76 N.H.provision.” State

(1936).Jackson, 296, authority permitsrule-making298 This88 N.H.
the Kimballpurposefill in to the of statute.”“boards to details effectuate

(1978).567,118 568 AdministrativeAccountancy,v. N.H. Bd. N.H.of
statute,”officials, however, not apossess power“do the to contravene

(2001)181, omitted),Anderson, 147 and(quotationN.H. 183Appeal of
law,”to, from, modify statutoryany way“add or incannot detract

Kimball, “toUltimately, responsibility118 N.H. at 568. we bear the insure
when,of oflegislaturethat another will is not substituted for that the out

Id. at ifnecessity, delegates powers.” Accordingly,it certain limited 569.
drivewaythe DOT in three rule acted the limitedpromulgating beyondthe

thegranted by legislature,discretion the we will declare rule invalid. See
(1985).12, 16-17M.,In re 127N.H.Richard
driveway properTo discern whether the three rule constitutes a

rule-making authority,exercise of administrative we look first to the
powerof the thescope rule-making granted by legislatureintended the to

DOT, 17, legislation,at purpose drivewaysee id. and the of the statute
Anderson, so,147 at In we theAppeal doing plainN.H. 183. reviewof

17,statute, M.,In 127 indrivewayof the re Richard N.H. at thelanguage
Appealof other to the seeauthority,context statutes relevant DOT’s of

(2000).308, 310145N.H.Brady,
onprotecting traveling public highwaysThe of the State underliespolicy

see, 21-L:2,general authority,the DOT’s RSAprescribing e.g.,statutes the
(2000), see,I well forauthority administering driveway permits,as as its

236:13, above, charged the DOTe.g., legislatureRSA II. As noted the with
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dutythe of anddeveloping maintaining a safe transportationstatewide
statute,network. torespect drivewayWith the legislaturethe did not

provide comprehensive standards the DOTfor to follow when areviewing
particular Instead,driveway permit application. it basicprovided
parameters, structures,such drainageas concern for proper see RSA
236:13, 11(b), width, IV(a).driveway 236:13,and seeproper RSA

the ofRegarding driveway points, drivewaynumber access the statute
only First,establishes specifictwo restrictions. certain oftypes parcels,

subdivisions, satisfylike failwhich to the 400-foot “all sightseason safe
requirement,distance” cannot point.have more than one access RSA

111(b).236:13, Second, parcelsall 500 or highwaywith feet less of State
IV(b).frontage driveways. 236:13,cannot have more than two RSA

Notably, the statute not a to any specificdoes entitle landowner number of
driveways, simplyand maximum inprescribes a number allowable certain

Beyond restrictions,instances. expressthe DOT necessarilythe retains
discretion to how many pointsdetermine access it will agrant particularto
parcel, in thekeeping particular safetywith inconcerns outlined the

statute, see, 236:13, II,driveway RSAe.g., overarching promotionand the
DOT,of public safety see, e.g., 21-L:2,1.entrusted to the RSA

partiesBecause must permitreceive a from lawfullythe DOT before
drivewayaconstructing grantand the multiple drivewaysof is

discretionary, we that implicationconclude the plain mayis that the DOT
promulgate governingrules the of pointsnumber access that may be

must,granted. Any course,such rules of effectuate the ofpurpose the
statute,driveway Anderson, 183,see 147Appeal N.H. at which is toof

preserve the safety public,of the traveling while affording landowners
abutting highwaysState access to the roadway, of N.H.,see Merit Oil Inc.

(landowner’sState, (1983)v. 280,123 281N.H. vested ofright access
consists of toonly system publicaccess highwaysof of particularnot

access).means of Accordingly, we conclude that the legislature granted
the DOT authorityrule-making to determine the ofnumber driveway
access forpoints parcels, including those with more than 500 feet of State
highway frontage.

We further that drivewayconclude the three rule neither conflicts
with the standards in the driveway statute nor oversteps the limited
discretion granted to DOT concerning driveway permits.the AppealSee of
Anderson, 147 N.H. at 183-84. drivewayThe statute is silent as to a
maximum number points parcelsof access for with State highway frontage
in excess of 500 Thefeet. DOT retains discretion to determine whether
multiple driveways granted any parcel,will be for and the three driveway
rule does not propertyforeclose a owner from thansecuring more three
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threeRather, a limit ofpresumptiverule createspoints. theaccess
itastractincludes the entire subdivisiondriveways any parcel,for which

Thefrontage.highway500 of State1971,in than feetwith moreexisted
accessin the number oforder to minimizeimposed this limitationDOT
in itshearingthe examinerbyAs notedalong highway.a Statepoints

increased, to thesafety decreased duedecision, points are is“[a]s access
anotherfor traveler to conflict withopportunitiesof aincreased number

byThus, points createdthe DOT minimizes conflicton road.”traveler the
by thatparcel requiringany particular

service roadssystemsof internal street orconstruction[t]he
utilized, ifway practicable,of behighway right shalloutside the

as asthe wellsafety occupantsfor subdivisionprovide greaterto
users, of of theto maintain the level servicehighwayother and

highway.

8(c).DPP, § theinfringing upon legislature’sRather thansupraN.H.
limit, the DOTdevising drivewaythe threeauthority presumptivewhen

statute, as itsvery of as welleffectuating purpose drivewaywas the the
and a whichduty plan, develop transportationto maintain State network

seegoods,for of andprovides peoplethe “safe and convenient” movement
21-L:2,11(a).RSA

drivewayFinally, our conclusion that the three rule is withinsupporting
rule-making authority long-standingDOT’s is its existence withoutthe

Sununu,v. 126 N.H.legislative Systemintervention. N.H. RetirementCf.
(1985) (court104, 108-09 to long-standing practical interpretationdefers

given by entity legislativestatute administrative without interference
doubt).in the threemeaning pertinent provisionswhen of statute The of

Policydriveway thirtybeen in for See andplace years.rule have over
DrivewaysProcedure for and Other Accesses to the State

Highway (N.H.System, 1Requirements” para. Dept. of Public“Design
(June 1972).and thatHighways) providedWorks No evidence has been

an ofgeneral improper usurpation legislativethe court has viewed it as its
power.

respondent’s argumentto address the that the DOT alsoWe decline
authority drivewaythe three ruleoverstepped rule-making by applyingits

1,1971,July drivewayas the date ofparcels theyto existed on effective the
preservedThe that he thisproperlystatute. record does not establish

argumentTo haveargument. respondent maythe extent the advanced this
examiner, it in notice tohearings appealbefore the he failed to raise his of

(2000) rehearingboard. See RSA 21-L:18 to board treated as(appealthe
(1997)541); 541:3, :4 motionchapter (rehearingunder RSA RSAmotion
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unreasonable).must forth every groundset claimed to be unlawful or
Thus, not argumentwe will his on appellateaddress review.

IV

turnWe next to DOT’S Theappeal. arguesthe DOT that the board
interpretationerred in its of the unusual conditions to theexception three

driveway rule it therequired identifybecause DOT to specific safety
concerns presented by respondent’s proposedthe driveway before denying
his permit application. agree.We

rules,“In construing statutes,as in construing[administrative] where
possible, plainwe ascribe the and ordinary meanings to words used.”

(2000)422, omitted).Appeal Flynn, 145 N.H. 423 (quotation “Whileof
is an agency’sdeference accorded to ofinterpretation its thatregulations,

omitted).is not Id. 424 (quotation Here,deference total.” at partiesthe
providedhave neither us with priorthe board’s interpretation of the

exception, suggestedunusual conditions nor that its construction of such
exception Therefore,has been a long-standing practice. thewhile board’s
analysis may persuasive insight,offer some it not necessarilyis entitled to

Sununu, 126presumptive weight. N.H. at 108-09 (long-standingCf.
practical plausibleand agency interpretation, legislativewithout
interference, is evidence that construction legislativeconforms with
intent).

a permitReview of anapplication point beyond presumedfor access the
drivewaythree limit under the unusual exception requiresconditions two

(1)inquiries: “[w]hether the literal the policyenforcement of will result in
unnecessary hardship applicant” (unnecessaryto the prong);hardship and
(2) grant drivewaythe of a permit“[w]hether is spiritconsistent with the
and inpolicy expressedintent of this as Purposethe section (policyabove”

(2).DPP,prong). 8(d)(1),§N.H. supra The unnecessary hardship prong
requires consideration of several factors which relategenerally to the
physical features or characteristics the parcel subjectof which is ofthe the

DPP, (2).§driveway permit request. 8(d)(1),See N.H. supra The policy
prong anyensures that driveway permit granted as an toexception the

drivewaythree keeping Drivewayrule is in the Policy,with Permit as
8(d).DPP,described in the “purpose” §section. See N.H. supra That

section that:provides

purposeThe topolicy provideof this is uniform procedurea
throughout receiptthe state for of applications, review of
submissions, drivewayand issuance of Allpermits. review of

forrequests systemaccess to the state highway shall be in
accordance with followingprinciples:the
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travelingto the(a) safety protectionandmaximumProvide
of trafficorderly movement^]controlthrough thepublic

(b) points;conflictMinimize
I,classanyor to(c) distance onsightappropriateAcquire

highways;IIof classportionIII state maintainedor
whichhighways,(d) serviceability of affectedtheMaintain

highway;existingto therequirecould alterations
drivewayof(e) and constructiondesignMonitor the

exits; andentrances and
1,236:13, Julyeffective(f) RSAwithcomplianceMaintain

1971,as amended----

of law theas a matterconclude thatDPP, § 1. Because wesupraN.H.
satisfied, do notwewaspolicy prongthedecidingin thatboard erred

unnecessary hardship prong.address the
the DOTprong compelspolicythat theThe board determined

proposedtheas to whetherdeterminationspecificto make a
Statein order for thesafety problemspecificadriveway presents

not consistent withexception isrequestedthat theto conclude
Policy]. Essentially[Driveway Permitof thePurposethe clause

the issafety grounds, [DOT]deny permitin to the onorder
why proposedthefindings as tospecificto makerequired

intent of thepurposewith the anddriveway is inconsistent
“Purpose”in section.as set forth the[Driveway Policy]Permit

conclusively establishedprong waspolicydetermined that theThe board
(1) safety concernspecificwas nothat therethe DOT concededbecause

(2) failed tohearingsthe examinerdriveway,by proposedtheimplicated
bedriveway wouldproposedthat theindicatingevidencespecificcite

(3)section, demonstratedand the recordthe “purpose”inconsistent with
requestedof thein the denialconcern was involvedsafetyno specificthat

Therule, in of itself. boarddriveway andthan the threepermit, other
evidence, or makeanyfailing presentDOT for tofaulted theessentially

established, that theon the recordfindings that evidenceany specific
insafety issuespecificwould create adrivewayrespondent’s proposed

Policy.Permit WeDrivewayof thepurposethe statedconflict with
requires considerationconclude, however, policy prongthealthoughthat

driveway,proposedaby particularpresentedof the circumstancesspecific
DOTupon the toproofburden oferroneously placed thethe board

safety concerns.specificthe absence ofestablish
aggregate impactminimize thedesignedwas todrivewayThe three rule

for theregardwithouthighway,a Statepoints alongof accessmultiple



576

particular safety mayimpact may bythat or not be created any individual
proposed driveway. Developers are constructrequired to an internal road

system possible,access when rather than highwayburden the State
andsystem safety traveling publicthreaten of the thanthe with more

8(c).DPP,driveways §three for each subdivision tract. N.H. supraSee
however,exception,The unusual designedconditions is to reliefprovide

from the presumptive driveway particular,three limit when distinct
it,characteristics of warrant drivewaythe land and unlike the three rule

itself, requires the DOT consider factual ofto the distinct circumstances a
case. The burden presenting establishingof evidence and both ofprongs

however,exception,the theproperly permitlies with applicant. Cf.
(2005) (landownerWarner, 74,Harrington v. Town 152 77N.H. bearsof

of establishing zoningburden certain factors to obtain variance from
ordinance).

case,In this disputesno one the statement that recordboard’s the
fails to exhibit ofany specific safetyevidence concerns to thepertaining

erred, however, DOT, inproposed driveway. byThe board requiring the
instance,first Itpresentthe to such evidence. is the whorespondent

rule,ansought exception drivewayfrom the three and the burden
him requirementsremained with to all to of anestablish warrant the grant

exception. The makes no thatrespondent suggestion anyhe submitted
driveway satisfyevidence to establish that his proposed would the

in prong. Accordingly,concerns identified policythe without demonstrable
supporting prongsfacts both of the unusual conditions DOTexception, the
rely uponmay generalized safetythe concerns threeunderlying the

driveway rule to deny respondent’s permit application.the
sum,In we the drivewayconclude that three rule is a valid ofexercise

rule-making authority grantedadministrative to the furtherDOT. We
conclude that erroneouslythe board the DOT to thecompelled grant
respondent’s driveway permit application exceptionthe the threeunder to
driveway rale. we ofAccordingly, reverse the decision the board.

Reversed.

DugganNadeau, Dalianis, JJ.,Galway,and concurred.


