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thesupportsThe recordsamples.of theor preservationeither notice
constitutesamples mayof the bloodThe destructionState’s beliefs.

Seemore, culpable negligence.tobut, does not amountwithoutnegligence
(1993) is90, (“Culpable negligenceGiordano, 95v. 138 N.H.State

failure toor theneglect,mereordinary negligence,more thansomething
censorious, orfaultythat isnegligenceisordinaryuse care —it

blamable.”). reasonably believed it wastimesthe State at allBecause
courtsimply ignorenotand didstatutory requirementscomplying with

culpablein faith and withoutorders, goodfind that the State actedwe
asidefailingin to setcourt did not errAccordingly, the trialnegligence.

all blood test results.suppressthe verdicts or

Affirmed.

Galway, JJ.,Nadeau, concurred.Broderick, C.J., Dalianis andand
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(BrianPLLC,Kazan & Shaughnessy, of Manchester ShaughnessyC.
on the brief orally), plaintiff.and for the

Nourie, P.A.,Wiggin & of Manchester (Gary M. Burt and E.Gail
brief,Bakis on the orally),and Mr. Burt for the defendant.

Broderick, defendant, Proulx,C.J. The Dennis appeals from a jury
J.)in (Abramson,verdict the CourtSuperior awarding plaintiff,the Paul

$100,000Broughton, in damages. He contends that the trial court erred:
(1) to,by failing objectionto sustain his and instruct jury disregard,the to

(2)by opposing statement;comments made duringcounsel his opening by
(3)instructing jury Code;the on the applicability Cityof a inand its

juryinstruction to the on the of comparativeissue fault. We affirm.
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I

jury followingThe could have found the facts. The defendant owned a
Manchester,intwenty-seven apartment building plaintiffunit where the

9, 2001,lived. On at 10:15approximately p.m., plaintiffDecember the left
stairs,apartment go descendinghis to to work. After a set of heexterior

stepped adjacentonto an sidewalk and and fell on a of blackslipped patch
fall, arm,multipleice. As a result of his he sustained to hisfractures left

requiring surgery. approximately eightHe missed of work. Theweeks
jury found that negligent negligencethe defendant was and that his was

$100,000plaintiffthe sole cause of the accident. The inwas awarded
damages. This followed.appeal

II

argues failingThe defendant first that the trial court erred in to sustain
his objection by plaintiff’sto comments made counsel hisduring opening
statement, in failing jury disregardand to instruct the to them. According

defendant, irrelevant,to “improper,the the comments were and highly
prejudicial.”

statement,During the plaintiff’s opening following exchangethe
occurred:

week,As Judge[Plaintiff’s counsel:] the indicated last this [trial]
only and, fact,is to inexpected dayslast two Judge][the

complimented [defense and She said it onlycounsel] [me]. would
take days experiencedtwo because we are goodand trial counsel.

youSo thank for compliment.that And while it’s true [that
has tried probablycounsel] a hundred these typesdefense of of

cases a partner in a large Manchesterbefore—he’s firm —and
myI’ve tried fair share—

Honor,[Defense Your Ithoughcounsel:] appreciate the
Icompliment, don’t think it’s propera Iopening statement.

object.

[Judge:] All I I’llright. agree, but allow it forjust background.
ahead,Go [plaintiff’s counsel].

added.)(Emphasis Following judge’s ruling,the plaintiff’s counsel
statement,completed openinghis and the defendant raised no further

objection and did not ask the trial court to instruct jury disregardthe to
offendingthe comments.

trial,The defendant asserts that at the time of he was a successful
businessman multiplewho owned apartment buildings, and also owned and
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contrast, characterizesBy hemanagement company.propertyaoperated
worker, close“unmarried, familyno orblue-collar withas anplaintiffthe

counselby plaintiff’soffendingthat commentsarguesHe thefriends.”
was biased towardjurythat thepossibility”to“only [the]served enhance

thatHe maintainsdivergent backgrounds.parties’him on the basis of the
theas to how it should considerjuryinstruct thetrial court’s failure tothe

onlyto draw thejuryinformation the“background” “[left]so-called
wealthy,defendant was[that]statements: theit could from thoseinference

part, plaintifffirm’ For his the‘big lawyer.”expensiveand could afford an
agree.Wepreserved appeal.not forthat these issues werecontends

andspecificmust make apartythat aIt is well established
appellateto an issue forduring preservetrialcontemporaneous objection

correcttrial court toopportunityaffords the anrequirementreview. This
judicialin common sense andgroundedmade and isany mayerror it have

(2003). Here,Goodrich, 161, the150 N.H. 163Assocs. v.economy. T&M
the error theopportunityan to correcttrial court was not afforded

byto certain commentsrespectclaims it made withdefendant now
ononlycounsel he did soobjected,defenseplaintiff’s Althoughcounsel.

making properwas “aopposingnot think that counselthe basis that he did
thecurrent contention —thatstatement.” The defendant’sopening

jury upon parties’of bias based thepossibilityenhanced thecomments
court for itsto the trialpresentedneverdivergent backgrounds —was

of ansimply portionto assert that someenoughIt is notconsideration.
nature ofappeal specificand save for theopening properstatement is not

Moreover, torespondedtrial courtwhen theimpropriety.the claimed
it but would allow the commentsby stating agreed,thatobjectioncounsel’s

andmade for a curative instructionrequestno was“just background,”for
345,Dowdle, 347-­v. 148 N.H.objectionno was advanced. Statefurther Cf.

(2002) (issue curativerequestedfor review where defendantpreserved48
instruction). of theto consider the meritsAccordingly, we decline

were notthey preserved.becauseargumentsdefendant’s

Ill

that, provisionof ataking judicialafter noticearguesThe defendant also
(the ordinance), erroneouslytrial courttheCityof the Manchester Code

disagree.on it. Wejuryinstructed the
evidence, juryandclosing argumentsof but beforeAfter the close

notice ofinstructions, judicialtrial court to takerequested theplaintiffthe
Theduty to maintain sidewalks.relating to a landlord’scitya ordinance

any evidencethe had not offeredpled plaintiffhad not been andordinance
in time of hiswas effect at thethat the ordinancedemonstratingat trial
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applicableaccident or that it was to the site where the accident occurred.
court, recess,aobjection, followingOver the defendant’s the trial took

juryjudicial subsequentlynotice of the ordinance and instructed the about
it, as follows:

You anyshould also consider whether the defendant violated
defendant,an If find thatobligation you byunder ordinance. the

act, ordinance,to of andprovisionssome act or failure violated an
if find that oryou the violation caused contributed to cause

injuries, toplaintiff’s legal followingthis would amount fault. The
dutyis the ordinance relevant to this case. “It shall be the of the

any partowner of structure or thereof let for as aoccupancy
sidewalks,dwelling stepsunit to maintain all andwalkways,

snow,indriveways a safe condition and free of andice other
debris, hazards or obstructions.”

The judicialdefendant concedes that trial courts are to takeauthorized
of municipalnotice ordinances. Both common Hampshirethe law and New

Rule of Evidence 201 trialsupport rightthe court’s to do so. State v.
Duranleau, 30, (1954);99 defendant,N.H. 32 N.H. R. Ev. 201. The
however, argues that it was error for the trial incourt to do so this case
because he had plaintiffno notice that the relying uponwould be the
ordinance and thus was prejudiced by beingnot able to againstdefend it.

sum,In he asserts he properlywas not able to hisprepare case and
advance relevant defenses. He prejudicedalso claims that he was because
the jury chargedwas not on any defenses he had to the plaintiff’s claim of
liability under the Finally,ordinance. the defendant asserts that the trial
court’s instruction jurymisled the to responsiblebelieve that he was for
the ifaccident even the fallplaintiff’s occurred on a public sidewalk.

theSpecifically, arguesdefendant that the trial court failed to insert the
“private”word the word “sidewalks” inbefore its instructions to clarify

that he could not be held failingliable for to citymaintain a sidewalk.
We review the inargumentsdefendant’s turn. We do not have to decide

plaintiffwhether the required pleadwas to or priorotherwise disclose to
trial his reliance upon the ordinance to negligenceadvance his claim
against the defendant because the defendant has not demonstrated on the
record before us anythat he suffered prejudice from lack of notice.

The record reveals that the defendant raised the issue of whether the
plaintiffsidewalk where the fell bywas owned the ofCity Manchester.
statement,During opening remarked, “Now,his defense counsel [the

owns that big building,defendant] but he doesn’t cityown the sidewalks.
And will you and,he tell that his property line ends at the sidewalk

Street,basically, as the sidewalk runs all up Laval he doesn’t own that
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of theduring plaintiff,his cross-examinationSubsequently,either.”
an admissionquestions designeda series of to elicitdefense counsel asked
sidewalk, notpublicand fall occurred on theplaintiff slipfrom the that the

Later, during closing argument,hisprivate property.on the defendant’s
stated, in part:defense counsel relevant

Now, expecta can’tnight Sunday evening, youat 10 o’clockat on
“Oh, I’mdegrees.it’s now 32saying,a landlord to be out there

just happenand sand.” It doesn’tto throw out some saltgoing
it, you’re requiringIf find thenway. youthat that’s the law as

injuredto that no one could be on hisguarantee[the defendant]
thatJudge gonna youAnd that’s not the law. The is tellproperty.

onsafety property.not for the of others theguarantorhe’s the
not, the is talk ajust Finally, Judge gonnaHe’s and he can’t be.

“LandlordsHousing says,a Code ordinance thatlittle bit about
keep reasonablymaintain their and themtry propertymust and

[phonetic].”and the like Andsafe from ice and snow remove
know, lawyers getthat’s whereagain,that’s true. You that’s—

saysHouse Code ordinance thatinvolved. There’s a Manchester
Well, that’s true. And we tried toyou have to treat ice and snow.

did.ice and snow. We told them what wemaintain and treat the
absolutelyIt’sguarantee safety.But can’t someone’swe

So,wayThere’s no we can do that.for us to do that.impossible
evidence,all of this whetheryou uponit’s for to determine based

care or whether thisfailed to exercise reasonable[the defendant]
been,accident, mayan as unfortunate as it have butsimplywas

an accident.

ablyat trial that defense counsel defendedThe record demonstrates
accidentclaim of both on the basis that theplaintiff’s negligencethe

that itresponsiblefor which he was not andpublicoccurred on a sidewalk
for a landlord to clear ice and snowimpossiblewould be unreasonable and
all conditions. The defendant alsofrom his at all times underproperty

plaintiff comparativelyfrom the outset of the trial that the wascontended
in that the defendant’s lack ofsupportis no the recordnegligent. There

helpordinance torely uponthe intent to theprior plaintiff’snotice of
his case andpreparehim of his toprove negligence deprived opportunity

defenses.present
peraimposed negligencealso asserts that the ordinanceThe defendant

negligencehim common law claimupon plaintiff’sse while thestandard
did notperson” standard. Because hegoverned bywas the “reasonable

atrely uponof the intent to the ordinanceprior plaintiff’sreceive notice
able totrial, prejudiced by beingthat he was notarguesthe defendant
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se. record does notnegligence perto Thepresent applicabledefenses
prejudice.claim ofsupport the defendant’s

to a the ordinance would haveuponThe defendant’s defense claim based
negligencelaw claim. Atbeen no different than his defense to the common

(1)trial, notuponrelied two the law doespropositions:the defendant
property;the of others on his andrequire guarantee safetythat a landlord

(2) and snow can beguaranteeit is for a landlord to that iceimpossible
thefrom his at all hours and under all conditions. Hadpropertycleared

to thatjury expectbelieved the defendant that it was either unreasonable
the fall or thatplaintiff’she should have cleared ice and snow before the

so,would it for him to do itimpossibleconditions existed that have made
him law negligencecould not have found liable either under common

or ordinance.principles the
The that lack ofargues prejudiced by priordefendant also he was notice

jury anyof the ordinance because the was not instructed on defenses he
plaintiff’s liabilityhad to the claim of Theunder the ordinance. defendant

court, however, and, therefore,argumentdid not raise this before the trial
Cass, 57,it is not our re Estatepreserved for review. See In 143 N.H. 63of

(1998). arguedThe defendant never that he did not time to preparehave
juryrelevant instructions nor did he that jurycontend the needed

additional instructions about a new oftheory liability uponbased the
notordinance. We will address these issues for the first time on appeal.

Finally, jurythe defendant asserts that the trial court’s instructions on
the misleadingordinance were because the trial court did not make clear
that the only applied private propertyordinance to and not public
sidewalks. We that argument.conclude the defendant waived this

After the thatplaintiff requested judicialthe trial court take notice of
ordinance, instructions,the and in discussing jurythe context of defense

counsel whether court interpretedasked the the ordinance to apply cityto
sidewalks, “Well,or just private sidewalks. The court replied, City’sthe
got dutythe to maintain citythe sidewalks.” When agreed,defense counsel

stated,the court why“Then don’t we it ‘privatemake sidewalks’? That’s
however,I Ininterpret instructinghow it.” the jury, the trial court did not

“private”insert the word into Followingthe its charge,ordinance. the
attorneyscourt called both to ifthe bench and asked they anyhad

objections to the instructions. Defense counsel had none. Additionally,
deliberations,after excusing jury beginthe to trialthe court called both

attorneys intoback the courtroom to tell them that it had noticed several
intypographical juryerrors the instructions that it goingwas to correct

before providing copieswritten of the to jury. Again,instructions the
objectionsdefense counsel raised no to the instructions.
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that the toopportunityWe conclude because defendant had the
object to the trial failure to refer to in“private”court’s sidewalks

ordinance, not,instructing jurythe on the but did he his torightwaived
Nashua, 11,on v. 130 13object appeal. Corp. CitySee UniFirst N.H.of

(1987).

IV

argues juryThe defendant next that the trial court’s instructions to the
inconsistent,comparative “internally misleading,on the issue of fault were

confusing, entirely inappropriate.” disagree.and and thus We

jury identityThe of instructions is to issues of materialpurpose
fact, legal byand to inform the of the standards which itjury appropriate

fairlyto A sufficient as a of if itjury chargeis resolve them. is matter law
injusticeto such that no is done to thepresents jury legalthe case the

case,of In a civil we review instructions inrights parties. jurythe context
entirety,if in its failscharge, explain adequatelyto determine the taken to

to in aapplicable way jurythe law the case such that the could have been
(2004).409, 418v. Int’l 151Carignan Speedway,misled. N.H. N.H.

us, juryIn the case before the trial court instructed the on the issue of
comparative fault as follows:

Now, comparativethis case has been tried under the law of fault.
law, you may plaintiff’s injuriesUnder this find that the were the

defendant,of the fault of oflegalresult the were the result the
were,fault of tolegal plaintiff, degree, legalthe or some the fault

of them. If find that the was atyou legallyof each defendant
fault, you plaintiff legallymust next consider whether the was at

law, percentfault. Under this a who is more than 50plaintiff
legally damages arisingat fault for an accident cannot recover

that a 50 orplaintiff percentout of accident. To the extent is[the]
fault, onlyat he can but inlegal[ly] damages,less recover

legalto the amount of fault attributable toproportion the
fault,comparativedefendant. On the issue of the burden is on the

prove plaintiff plaintiffdefendant to that the was at fault. The
required safetywas to exercise such care for his own as a

reasonably prudent person would under the same or similar
Ifobey you plaintiffcircumstances and to the law. find the was

fault, you [against]not at will return a verdict the defendant and
resulting damagesfor in the full amount of theplaintiffthe

If, however, you plaintiffreduction. find that the was atwithout
fault, ofyou must determine to what extent the conduct each

Now, ofinjuries.contributed to cause the the testparty
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care, ordinary prudentyou,as I told is what thereasonable
circumstances. It isunder the same or similarperson would do

exercisedplaintiffwhether or not theup youto to decide
all the circumstances.safetyfor his own under ofreasonable care

amount todutyA fulfill this of reasonable care wouldfailure to
ofif it was a cause or causenegligence substantialcomparative

at fault and theyou partiesthe accident. If find that both were
defendant,that of the thegreaterfault of the was thanplaintiff

recover, youto and will return aplaintiff will not be allowed
partiesin If find that bothyouverdict favor of the defendant.

equalthat the fault of the defendant was to orat fault andwere
plaintiff, plaintiffthe fault of the then the is entitledgreater than

recover, damages byto but Court will reduce the amount ofthe
plaintiff’s Every personof fault. has thepercentage [the]the

party presumeto exercise due care. No is entitled toobligation
therebythat other will exercise due care absolve thepersons and

dutyfrom his own of due care towards himself or his ownparty
However, if find that the defendant owed thesafety. you

the toplaintiff you plaintiff dutyfind the defendant owed the—if
safety plaintiffmaintain reasonable conditions of and the was

entitled to the was entitled to someplace plaintiff place—then
reliance on the the How much reliance theperformance duty.of

can on the his toplaintiff place performance dutyofdefendant’s
reasonably safetymaintain conditions and what occasionsafe of

precautions againstthe had to take the chanceplaintiff of
danger you.he encountered are issues offact for

added.)(Emphasis
onlyThe of trialchallenges emphasized portiondefendant the the

charge. Specifically, argues:court’s he

juryThe trial court’s instruction advised the that it was at
liberty plaintiff completelyto find that the could have relied on

keep propertythe defendant to the free from ice and snow at all
hours, plaintiff dutysuch that the would have no to exercise due

law,safety.care for his own That is not the and to the extent the
jury finding,believed it was entitled to make such a it was misled.

He further that jurycontends because the trial court did not instruct the
whether, circumstances,that it had to decide under the he had breached

dutythe to maintain itproperty, jury believinghis the was misled into that
favor,could not in ifrender a verdict his even it found that he acted

reasonably Finally, arguesunder the circumstances. he that the trial
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internallycourt’s instructions were misleadinginconsistent and because
(1)jurythe court instructed the that: although every person obligatedis to

care,exercise due no is presumeone entitled to that others will do so such
that one is from duty safety;absolved the to exercise care for one’s own

(2)and plaintiff rely upon discharge dutythe could the defendant to his of
reliance,jurycare and that the could determine the extent of the plaintiff’s

anythus thatimplying comparative negligence plaintiff’son the behalf
was “a non-factor.”

law,At plaintiff’s contributorycommon a was anegligence
complete recovery damages.bar to the of In an effort to allocate more
equitably responsibility injuries negligentthe for due to conduct on the

lawsuit,ofpart parties legislatureon both sides of a the enacted RSA
(1997), Thus,comparative507:7-d the fault statute. the ofapplicability the

comparative triggered by plaintiff’s negligence.doctrine of fault is a Allen
(2002).407,v. Dover Co-Recreational League, 148 N.H. 412-13 ASoftball

plaintiff’s a ofnegligence dutyinvolves breach the to care for oneself.
Specifically, a plaintiff’s right rely uponto the care of another “does not

Smart,dispense dutywith the to exercise due care for oneself.” Jackson v.
(1937).174,89 N.H. right rely upon176-77 The to the care of “isanother

inonly one of the circumstances the of which tolight duty[the exercise
determined,”due care for is to be because mayoneself] “[f]ull reliance not

placed uponbe another’s care when it is unreasonable to do so.” Id.

Our review of the trial court’s instructions to the jury on the issue of
instruction,comparative fault reveals that the challenged although not a

model of clarity, principles. disagreeis consistent with these We with the
defendant’s jurycontention that the trial court instructed the that the
plaintiff rely uponwas entitled to the defendant to exercise due care to the

plaintiff’s dutyexclusion of the to exercise reasonable care for his own
instruction,Insafety. challengedthe the trial court specifically stated that

plaintiff placethe was entitled to “some reliance” upon the defendant’s
performance dutyof his of care to the Theplaintiff. unchallenged portion

instruction,of inthe which the court thatexplained plaintiffthe was
obligated safetyto exercise due care for his own and that any duty the

plaintiffdefendant owed to the did not absolve the from thatplaintiff duty,
in statingillustrates that the trial court was correct that the foundjuryif

the plaintiff duty, plaintiffdefendant owed the a the was entitled to place
some upon juryreliance it. The court clarified that it was for the to decide

much plaintiff placereliance the on the“[h]ow [could] defendant’s
performance duty reasonably safety,”of his to maintain safe conditions of

earlier,hearkening unchallenged,back to its and instruction that it was for
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reasonable careor the exercisedplaintiffto decide “whether notjurythe
circumstances.”safetyfor all of thehis own under

the trial court didassertion thatdisagree with the defendant’sWe also
whether, under thethat it had to decidejurynot instruct the

thuscircumstances, property,maintain hisdutythe tohe had breached
in his favor.not a verdictto that it could renderleading jurythe believe

fault, court explained,the trialinstructing jury comparativeto the onPrior
in part:relevant

damagesorNow, injuriesan accident andthe fact that there was
foranyone legally responsibleisnecessarilydoes not mean that
anmerely becauseinjuries. liability imposedaccident or No isthe

of fault on theshowing legalwithout aaccident occurred
Now, to reasonableis the failure usepart. negligencedefendant’s

a reasonabledegree of care whichcare. Reasonable care is that
or similarunder the samepersoncareful would use[sic]

doing somethingof eitherNegligence maycircumstances. consist
ordo under the samereasonably personcareful would notthat a
asomethingdo thatfailingcircumstances or tosimilar

the same or similarreasonably personcareful would do under
care, if find it causedyouFailure to exercise duecircumstances.

damageorinjuryto cause thesubstantiallyor contributed
In tolegalamounts to fault. orderby plaintiffsuffered the

aprove bymustnegligence, plaintiffrecover for the
followingthe the three elements:preponderance of evidence

First, to exerciseduty plaintiffa to thethat the defendant owed
care, reasonablyfrom allprotect plaintiffto thereasonable
risks; second, dutybreached thatthat the defendantforeseeable

third, that theplaintiff;of reasonable care which he owed to the
legalof to reasonable care was adutydefendant’s breach use

ofplaintiff.the The testinjuries bycause of the sustained
doordinary prudent personwhat the wouldreasonable care is

decideup youlike or circumstances. It is to tounder similar
or reasonable care under allwhether not the defendant exercised

the circumstances.

instructions, onchallengedefendant does notportionThis of the which the
injurythe to render a verdict his favor.appeal, clearly allowed

ofargument challenged portionto that theFinally, as the defendant’s
internally misleading, againinconsistent and wethe court’s instruction was

detailed, trialbyand instructions thedisagree. unchallenged,Given the
fault, say challengedcannot that thecomparativecourt on the law of we

any comparative negligence on theportion impliedof the instructions that
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part of the was “aplaintiff Accordingly,non-factor.” we find no error in the
trial court’s instructions.

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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