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(Susan McGinnis,P.attorney generalA. assistantKelly Ayotte,
and for State.attorney general, orally),on the brief the

Winters, defender, Concord,appellateAndrew of on the briefassistant
for theorally,and defendant.

DUGGAN, trial, defendant, Lavoie,Following juryJ. a the Michelle L.
1(b) (1996).630:2,of of RSAmanslaughter.was convicted one count See

(Mold,by SuperiorThe defendant from various the Courtappeals rulings
(1)J.), allowing testifythat in: an toarguing expertthe court erred witness

(2)(BAC);her blood concentration notice ofstrikingabout alcohol her
(3)defenses; failing juryaffirmative to the on ofinstruct the defense
(4)harms; failing suppressto the or allcompeting and set aside verdicts

State negligently preserveblood test results because the failed to her
samples.blood We affirm.

2003,12, victim,eveningOn DerranJulythe of the defendant and the
13,Smith, In morning Julywere out at a bar. ofdrinking earlythe hours

2003, friend,the and Smith went their Marc Labrie.defendant to visit
Smith smokedvisiting, tequilaWhile Labrie and drank beer and and

marijuana. mayThe also drank one or two beers and have haddefendant
later,tequila.some time the defendant and Smith left Labrie’sSome

house.
Outside, instanding DodgeSmith the 1987was front of defendant’s

forward,van. him with thenudgingconversion The defendant accelerated
the van drove at a fasterupvan. The defendant backed and then forward

him a The backedspeed, hitting pinning againstSmith and tree. defendant
Smith.up again, ignitionthe van turned the off and went over to

toEmergency personnel were unable revive Smith.
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Christopher onSergeantWolfeboro Police Keaton arrived the scene and
crying body.observed the defendant next to Smith’s Whilehysterically

witnesses,spokeKeaton other the defendant ran intowith the woods.
yelledKeaton for the defendant to come out and then went into the woods

caught upand with The downeventually her. defendant fell and Keaton
tried to to her feet. carriedhelp her Keaton the defendant back to the
accident she stand onscene because could not her own.

a.m.,hospital.The taken to At 5:35 indefendant was the the back of the
wayambulance on to the tohospital,the the defendant’s blood was drawn

a.m.,be tested for purposes.medical The defendant’s BAC was .26.At 7:55
her hospitalblood was taken once more at the for medical andpurposes

Trooperher BAC Statewas .22. Police Bruce Ela ordered two additional
blood Ela allpolice investigative purposes. Trooperdraws for directed that
four blood be sent tosamples laboratory testing.the state for Later that

defendant’s,day, policethe a search for the bloodobtained warrant and she
hospital time,was fortaken to the a fifth blood draw. At that her BAC was

.04.
trial, byPrior to trial court suppressedthe the two blood draws ordered

Trooper hospital.Ela in the of the three bloodThe results other draws
results,were uponadmitted into evidence at trial. Based these test the

Novak, that,State’s Dr. Alex inexpert toxicologist,forensic testified his
opinion, atthe defendant’s BAC was .25 the time of the incident.

The ofsubsequentlydefendant was convicted on the alternative theories
manslaughter negligentand homicide. The trial court thesentenced
defendant manslaughteron the conviction and vacated the negligent

appealhomicide conviction.This followed.
The first the trial inargues allowingdefendant that court erred Dr.

Novak to the BAC at oftestify about defendant’s the time the crash. She
challenges testimonyhis on the that it wasgrounds properlynot disclosed
and was unreliable.

We a trialupholdwill court’s decision to admit evidence absent an
Roldan, 283,of v. 151unsustainable exercise discretion. State N.H. 286

(2004). sustainable,To that notshow the trial court’s decision is the
ruling clearlydefendant must demonstrate that the was oruntenable

Inprejudice discoveryunreasonable to the of his case. Id. the context of a
violation, actual if the defense been aprejudice impededexists has to
significant degree by the Id. at 287. trial courtnondisclosure. The has wide

in oradmitting expert opinion.discretion Id. at 286.excluding

argues pre-trialThe defendant that the State’s of Dr.disclosure
Novak giveand his did not the defense notice that at trialreport adequate

would, extrapolation,he ofby estimate the defendant’s BAC at the time
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(2004) (amended98(A)(2)(i)Superior Court Rulethe Formerincident.
2004) ofcopiesto defendant to trial allprovide priorthe State therequires

examinations, scientific tests orphysicalof or mentalreports“results or
as well aexperts,other or statements of asexperiments, any reportsor

Gamester, 149In v.expert’s State N.H.summary qualifications.”of each
475, (2003), 98 the State torequirewe held that former Rule does not479

Statetestimony the hasexperts reportsthe of the whosesummarize
expert’sit mandate that an reportto the defense. Nor doesprovided

calledmay uponthe beopinions regarding expertcontain of the whichall
to at trial. Id.testify

Here, that Novak would be calledthe State notified the defense Dr.
a with the test results.providedas witness and the defense blood Under

Gamester, the of 98. id.requirementsthis satisfies former Rule See
argues extrapolation testimonyThe next that Dr. Novak’s ofdefendant
atthe BAC the time of the incident was unreliable. Wedefendant’s

disagree.
We that the alcoholrecognized uponhave based results of a blood test at

time,a alcoholexpertcertain an can calculate the estimated blood at an
Motors, 111, (1962);v. Harris 104 112-13earlier time. Chalmers N.H.

(1953).Baron, 298, argues,State 98 N.H. 299-300v. The defendant
however, extrapolationfor to be undertestimonythat admissible State v.

471,Dahood, (1999),475 required143 N.H. Dr. Novak to orwas know
alcohol,infer the time thereasonably the defendant consumed defendant’s

body amount andweight, ingestedthe of alcohol the defendant the
rate.defendant’s burn-off

We that Dahood fromdistinguishable presentfind is the case. In
Dahood, defendant to a Id. atthe refused take blood test. 472.
Nonetheless, expertthe testified that the defendant’s BAC at the hetime

.10,by police marginwas the officer was with astopped approximately of
473. experterror of .02. Id. at The based his estimate of the defendant’s

BAC andbody weighton the defendant’s known the defendant’s admitted
however,of four beers. noconsumption expert,Id. The had information as

to defendant the beers. alsoexpertwhen the consumed Id. The made
estimate,in theassumptions making includingseveral the number of

that contained.percentageounces and the of alcohol each beer Id.
reversed ofAlthough expert’s extrapolationwe the admission the

presented,on the facts we intestimony previous holdingreaffirmed our
approved generalState v. that the of theWheeler use mathematical

person’s any person’sformula to calculate a BAC without of theblood test
475; (1980),Wheeler, 496,BAC. see 120Id. at State v. N.H. 498 overruled

(1988).65, 66in part by Landry,State v. 131 N.H.
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Here, Dr. Novak utilized a later blood test BAC measurement to
calculate the defendant’s BAC at the oftime the accident. In making this
calculation, Dr. Novak considered the elapsed,time the average “social
drinker” burn-off rate and the amount of inalcohol the defendant’s
stomach yetthat would not be absorbed. We find extrapolationthis

Chalmers,testimony 112-13;Baron,reliable. See 104 N.H. at 98 N.H. at
300.Any other unknown data or assumptions are matters which affect the
weight not, record,of the evidence but do on this preclude its admissibility.

Arsenault, (1975).109,See State v. 115 N.H. 111
The defendant arguesnext that the court erred in striking the

defendant’s notice of affirmative defenses as untimely. The admissibility of
evidence is generally Gamester,within the trial court’s sound discretion.
149 N.H. at 478.We will not reverse the trial court’s admission of evidence
absent an unsustainable exercise of discretion. Id. This same standard
applies to review of the trial court’s decision respectwith to alleged
discovery violations. Id.

There is no dispute that the defendant did not file her notice within the
Super. 98(B)(1) (2004) (amendedrequired thirty days. 2004),See Ct. R.

(2004). Rather,101 arguesshe that because she untimelyreceived
State,discovery from the she has goodestablished cause for filing a late

Super.ofnotice affirmative defenses. See Ct. R. 101 (allowing the trial
court to extend the time limitations for filing a notice of gooddefense “for

shown”).cause
At pretrial 9, 2003,the final conference on October the State filed a

seekingmotion to bar anyevidence at trial of Criminal Code ondefenses
the basis of lack of notice under Superior Court 98Rules and 101. That
same day, providedthe State the defense with a inletter which the

that,prosecutor during interview,advised a telephone the defendant’s
reported that,mother that incident,the defendant said on nightthe of the

Smith sex,and Labrie were pressuring her for three-way they spiked her
drinks with Visine and she was in a addition,semi-comatose state. In the
defendant’s mother stated that the defendant claimed that ran toshe her
van and shethought pressingwas the accidentallybrake but pressed the

16, 2003,accelerator. On trial,October six days before the defendant
responded with a notice under Rule 101 of her pursueintent to one of two
statutory harms,at trial: competing (1996), or,defenses RSA 627:3 in the

627:4(II)(c) (1996).alternative, self-defense, RSA

Although the truth indiscovery of criminal proceedings should not
by overlysuffer an application court,technical of the rules of we find that

applicationthe trial court’s of Rules 98 and 101 was injustified this case.
Chen, (2002).565,See State v. 148 N.H. 569 The providedinformation to
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the9, concerned statementssolely2008 letterin Octoberthethe defense
addition, hadIn the defendantmother.made to herallegedlydefendant

mother as a witness.might call herthat the Statepreviouslybeen notified
available to thereasonablywasfor the defenseThus, factual basisthe

the defendant hasAccordingly,filed the notice.well before shedefendant
defenses.a late notice of affirmativefilingforgood causenot established

could introducethat the defendantMoreover, court ruledthe trial
attemptedor sexualassaultallegedto the sexualpertainingevidence

state.on of her mentalassault the issue
in to instructfailingcourt erredthat the trialarguesdefendant nextThe

thisharms. We will addresscompetingofon the defensejurythe
strikingorderthe trial court’supheldwe havethoughevenargument

trial court’sWe review thethis affirmative defense.notice ofdefendant’s
ofexerciseinstruction for an unsustainablejurynot to agivedecision

grantcourt must a defendant’sChen, 148 at 569. The trialN.H.discretion.
if evidence todefense there is somespecificon arequested jury instruction

evidence,”ById. “somein favor of that defense.findinga rationalsupport
or of evidence.than a minutia scintillathat there must be morewe mean

Id.
“[cjonduet the actorin that whichpertinent part627:8 providesRSA

ifjustifiableor another isavoid harm to himselfnecessaryto be tobelieves
tooutweigh, accordingharmavoidingof suchdesirability urgencythe and

reasonableness, sought prevented byharm to betheordinary standards of
charged.”definingthe statute the offense

thattestimony earlythatneighbor’sto apointsThe defendant
ofarguing,of a seriesbarking, peoplesoundsmorning, dogshe heard a

neighbor describedscreaming hysterically. Thebangs and then a woman
addition,In Labriebeing raped.”a womanscreaming soundingas “likethe

was turnedthree-way sex and the defendantproposedthat Smithtestified
this was consistent withdefendant thatby suggestion.off the The asserts

Webyadvances Smith.subject to unwanted sexualtheorya that she was
law, tominimal is insufficientthat, of this evidencefind as a matter

O’Brien,v.manslaughter.to See Statea harms defensesupport competing
(1989) onlyis587, competingthat a harms defense(noting132 N.H. 590

there is nourgently necessary,conduct isillegalif the otherwiseavailable
avoidedsoughtand the harm to bereasonable lawful alternative

reasonableness, the harmstandards ofaccording ordinarytooutweighs,
statute).by the violatedsought preventedto be

failingtrial court erred in to setthat theLastly, arguesthe defendant
the Stateall blood test results whensuppressaside the verdicts or

samples. arguesthe defendant’s blood Shenegligently preservefailed to
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that negligencethe State’s violated her due process rights under the State
I,pt.Constitution. N.H. Const. art. 15.

In determining whether the loss of apparently relevant evidence has
resulted in a of process,denial due the State has the burden to

faith,demonstrate that it acted both ingoodwith the sense that it was free
defendant,of any prejudiceintent to and without culpable negligence.the
(2001).Bruce, 37,State v. 147 N.H. 40 If burden,the State carries that the

maydefendant not anyclaim relief unless she demonstrates that the lost
material,evidence was to the degree that its introduction probablywould

have led to a guilty,verdict of not and prejudicedthat its loss byher
precluding the introduction of evidence that would probably have led to a

inverdict her favor. Id.
times,The defendant’s blood was drawn five twice at the direction of

Ela,Trooper bytwice the hospital pursuantand once to a Allwarrant. five
samples were sent to the State laboratory testing.for Multiple notices
were sent to the defendant thatstating thirty daysshe had to pick up the
samples or they 20, 2002,would be Ondestroyed. August the first notice
was sent by certified mail to the address on the defendant’s driver’s license

31,and was accepted by her father on August 19,2002. On September
2002, a address,second notice was sent to returned,the same but was

“Moved,stamped, Left No Address.” A notice was then sent to the
Correction,Strafford County returned, marked,House of but was

“Attempted-Not 7, 2002,Known.” On October another notice was sent to
the defendant’s driver’s license address that was also returned. At some
later point, the defendant attempted to have her own analysis of the
samples completed, but was samplesinformed that the had destroyedbeen
after the thirty days expired.had

(1)The arguesdefendant that the culpablyState was innegligent that it:
failed to comply with the requirements 265:86,notification under RSA I

(2)(2004); provided a street address to the laboratoryState even though
(3)the defendant was in custody; and obligatedwas to ensure that the

samplesblood were destroyed becausenot she filed a motion to preserve
all physical that,evidence. The defendant does not inargue the absence of
culpable negligence, the evidence was material and that prejudicedits loss

,Thus,her. onlywe must whether the State in gooddecide acted faith and
Bruce,without culpable negligence. See 147 N.H. at 40.

We find that the State acted in good faith and culpablewithout
negligence in destroying samples.the The State believed that it complied

applicablewith the requirementsnotice toprior destroying the Insamples.
addition, the State did not believe that generalthe defendant’s request to
preserve imposed upon anyevidence it obligationsadditional regarding
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thesupportsThe recordsamples.of theor preservationeither notice
constitutesamples mayof the bloodThe destructionState’s beliefs.

Seemore, culpable negligence.tobut, does not amountwithoutnegligence
(1993) is90, (“Culpable negligenceGiordano, 95v. 138 N.H.State

failure toor theneglect,mereordinary negligence,more thansomething
censorious, orfaultythat isnegligenceisordinaryuse care —it

blamable.”). reasonably believed it wastimesthe State at allBecause
courtsimply ignorenotand didstatutory requirementscomplying with

culpablein faith and withoutorders, goodfind that the State actedwe
asidefailingin to setcourt did not errAccordingly, the trialnegligence.

all blood test results.suppressthe verdicts or

Affirmed.

Galway, JJ.,Nadeau, concurred.Broderick, C.J., Dalianis andand
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