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beforebe an issueof his wouldcontent submissions“on notice that thewas
court____” itAdmission, byIndeed was thesere 828 N.E.2d at 501.Inthis

goodto establish hisopportunitythehe was affordedsubmissions that
to do so.fitness. He failedcharacter and

denied.Application

Duggan Galway, JJ.,Dalianis,C.J., Nadeau, andBroderick, and
concurred.
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G)Nadeau, (DGarfield,&J. Defendant Dutton Inc. & appeals an order
J.)(Perkins, (1)the Superiorof Court arguing that the court erred by:

holding (1997)reposethat the statute of found in RSA 508:4-b was
dismiss; (2)denyingunconstitutional and the motion to denyingand its

motion for judgment notwithstanding verdict.the We reverse.
This aappeal jury plaintiff,follows verdict theawarding Winnisquam

Regional (Winnisquam),School District indamages the amount of
$136,500 from Dresulting & G’s alleged negligent construction of a

roof Dreplacement on a middle school in &Winnisquam. beganG the roof
inreplacement the summer of 1991 and it was substantially completed by

the 1992.spring problemsof Structural with the roof inwere discovered
the 2001.spring Winnisquam againstof filed suit D & seeking damagesG
for negligent designconstruction and of the D &replacement roof. G filed
a motion to dismiss based the inupon eight-year reposestatute of found

508:4-b, In objection, Winnisquam arguedRSA II. its that RSA 508:4-b
was Dunconstitutional. The trial court denied & toG’smotion dismiss and
held that 508:4-bRSA was unconstitutional it equalbecause violated
protection. appealThis followed.

(1)Dappeal, arguesOn & G that the court bytrial erred: thatholding
(2)unconstitutional;repose bythe statute of was and refusing grantto its

judgment notwithstandingmotion for the verdict. In response,
(1)Winnisquam argues that: the statute of repose is unconstitutional

arbitrarybecause it creates andunreasonable distinctions between classes
(2)defendants;of plaintiffs and classes of eight-year periodthe in the

“inherentlystatute is unreasonable itbecause eliminates a cause of action
discovered”; (3)wrong givingbefore the rise the canto action be and the

statute is unconstitutional because it an“creates unreasonable and
arbitrary distinctions between the classes of[sic] defendant’s involved[sic]

buildingin the industry protection.”who entitled toare
We first note the torightthat recover for one’s is not ainjuries

right,fundamental but rather “an important substantive Carson v.right.”
(1980).Maurer, 925, 931120N.H. We turn then to the issue of thewhether

equalstatute violates State protection rights.
508:4-b,I,RSA provides:

section,asExcept providedotherwise in this all actions to
fordamages injury person,recover to to theproperty, injury

deathwrongful arising anyor economic loss out of indeficiency
the of an improvementcreation to real property, including

labor,design, materials,without limitation the engineering,
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observation, orconstruction, supervisionplanning, surveying,
8brought yearswithinimprovement,of shall bethatinspection

improvement,of the andcompletionof substantialfrom the date
not thereafter.

that RSAWinnisquam arguesdefending ruling,In the trial court’s
dependingdefendantsandplaintiffs508:4-b creates distinctions between

improvementrise to the claim involves aninjury givingtheupon “whether
arguesIt that:property.”to real

thatbuildingin aby undiscoverable defectinjured anplaintiff[A]
fromprohibitedissubstantially years agoninecompletedwas

condition, while acreatingin the unsafesuing those involved
of andesignin theinjured a undiscoverable defectplaintiff by
yearsof ninein the stream commerceplacedthat wasautomobile

in the unsafe automobileplacingthose involvedago is free to sue
Similarly, an architect whoin of commerce.the stream

liability eightis of all afterdesigns buildinga relievednegligently
anperforms operation isyears, negligentlywhile a doctor who

period liability.”infinite ofsubject to an “almost

and unreasonable classificationsarbitraryareWinnisquam contends these
I,of Partprovisionsthe equal protectionunder statute and thus violatethe

State v.Constitution.Hampshire1 and 14 of the NewArticles Cf.
(1977).176, addition, theBasinow, argues eight-In it that117 N.H. 177

it“inherentlyis unreasonable becauseperiodofyear reposestatute
wrong may reasonablythe bea cause of action beforeeliminates

analysis we will address bothdisagree.We For ease ofdiscovered.”
arguments together.

of theguarantee Newequal protectionWe have held that the
classifications, torequiresnot but usHampshire Constitution does forbid

the and of the classification.rights purpose scopeexamine the affected and
LeClair, 213, (1993); II.,re 150137 222 see In SandraLeClair v. N.H.

(2004).634, a inN.H. 638 The issue is difference treatment iswhether
constitutionally permissible.

equalIn Winnisquamwhether RSA 508:4-b deniesdetermining
laws, challengedthe the areof the test is whether classificationsprotection

theobjectfair to the ofreasonable and have a and substantial relation
Carson, test, however,applying120 at In this welegislation. N.H. 932-33.

upon by legislature aswill not examine the factual basis relied the
suspect“In the of a classification or ajustification for the statute. absence

legislaturethe as to theright, second-guesscourts notfundamental will
thenecessity inquiryor for Our sole is whetherlegislation.wisdom of
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legislature reasonablycould to true onconceive be the facts which the
challenged legislative are Id. at (quotationsclassifications based.” 933 and

omitted).citations
Entertainment, Industries,Big League Inc.,In v.Inc. Brox 149 N.H.

(2003),480 we held that RSA as a508:4-b acts statute of Inrepose.
reaching that conclusion the legislative history, clearlywe looked to which
demonstrates that the thepurpose of statute is to relieve potential

bydefendants from liability perpetuated discoveryinfinite the rule. As
1990,164:1:stated in Laws

that,general law, builders,The court finds under current
indesigners, architects and buildingothers the trade are subject

anto almost infinite of Thisperiod liability. period liability,of
rule,on discoverybased the particularly buildingaffects the

industry will eventually veryand have serious onadverse effects
the improvementsconstruction of into real estate New

Therefore, itHampshire. publicis in the inpointinterest to set a
maytime after which no action broughtbe for errors and

omissions in the planning, design and ofconstruction
improvement to real estate. This act is to be in thedetermined
public promoteinterest and to and balance ofthe interests

inprospective litigants involvingcases andplanning design
of improvementsconstruction real property.to

A legislativereview of the andfindings stated forpurpose the current
enactment of RSA 508:4-b makes clear that the lawmakers intended to
promote public bythe protecting building industryinterest the from

ofliability.infinite The current version the statute legislature’sreflects the
concern that inthose involved the construction be subjecttrade not to an

period liability.almost infinite of legislature’sThe rationale for conferring
aupon building industry periodthe inlimited of time a claimwhich could

brought reasonable,be arbitrary,is not and bears a fair and substantial
relationship to the legislative purpose. Because is suspectthere no

here,classification or right disagreefundamental affected we with the trial
court’s conclusion that equalRSA violates underprotection508:4-b our
State Constitution.

Associates, Inc.,In v.Clay EdgarHenderson Products Inc. Wood 122
800, (1982),N.H. 801 thatwe held the classification of potential defendants

in priora version of the statute was unconstitutional. The prior version
a whereby“set classificationup architects and contractors singled[were]
protectionout grantedfor not to or suppliersmaterialmen the of labor.”

However,Id. at 801. among potentialthis distinction hasdefendants been
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current versionthe statute. Thethe current version offromeliminated
industry.all in the constructionparticipantstoapplies

theof the statute violatesthe current versionWinnisquam argues that
and lawful possessorsit excludes ownersProtection Clause becauseEqual

508:4-b,of defendants. See RSAgroupfrom theproperty protectedtheof
sopermissiblethe statute areHowever, bycreatedthe classificationsVI.

groundand... some“reasonable, arbitrary, uponnot resttheylong as are
theobjectto the ofa fair substantial relationhaving andof difference

Carson,guarantees.”in Statesatisfy equal protectionorder tolegislation
omitted). protect508:4-b enacted toRSA was(quotation120 N.H. at 932

and ownerssignificant differences between buildersand there arebuilders
differences, legitimate to treat buildersof it isoccupiers. Because thoseor

differently occupiers.owners orfrom
to andability inspectinclude of ownersdistinctions theSuch reasonable

onmaintain; to and control those who comeability of owners restrictthe
rate; theat a lower andability of owners to insureproperty;the the

in activitiesparticipatedthat an who constructionlikelihood ownergreater
able torelating to and will be betterproject,have retained records thewill

to anmightor have contributedidentify partiesnatural forces third who
addition, anIn owner constructs and controlswhen an bothinjury.

difficult for a court to determine whenimprovement, it is more
1519-1525 Lakeviewactually completed.construction activities were Cf.

(Wash. 2001).1249,v. 29 P.3d 1254Apt. Corp.,Blvd. Condo. Ass’n Sales
to andlegislatureThus it was reasonable for the have excluded owners

exclusion, therefore, isprotectionfrom the of RSA 508:4-b.Thepossessors
directly legislative objective. Accordingly,to a welegitimaterelated

inclassifications RSA 508:4-b have a fair andconclude that the substantial
purpose principles equalto a and do not violate oflegitimaterelation State

ofHampshire lightthe New Constitution. In our decisionunderprotection
508:4-b,of RSA need not theconstitutionalitythe we addressupholding

noof issues would haveremaining arguments because resolution those
v. 148Effingham,on of this case. See Dow Towneffect the outcome of

(2002).121, 133N.H.

Reversed.

Duggan,C.J., JJ.,Broderick, and Dalianis concurred.and


