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(2003) (when result,267 trial court reaches correct onbut mistaken
result).grounds, we will affirm if groundsvalid alternative support

The finalpetitioner’s argument “Holdingis: that policythe Allstate is a
motor liability policyvehicle is consistent with legislative goalsreasonable
and is not absurd.” The bases herpetitioner argument on the thatpremise

ATVs, see,legislature regulates 215-A:21,because the e.g., RSA :29 (Supp.
2004), expressed, 215-A:28,and has RSAthrough its desire that New
Hampshire’s financial responsibility applylaws to the ofuse ATVs on
public highways, it must goalbe the of the thatlegislature any liability
policy provides anythat oftype coverage injuriesfor or property damage
arising from the use of a motor vehicle is a liability“motor vehicle policy”

stated, however,under RSA 259:61. As legislaturethe could easilyhave
accomplished goal bysuch a defining “motor vehicle liability policy” to

policiesinclude such as the policyhomeowner’s at issue in this case. It did
not. Accordingly, we affirm trial grantthe court’s of summary judgment to
Allstate.

Affirmed.

DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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(KennethBouchard, P.A., of G.Wright, HamptonKleinman &
fororally), plaintiff.Bouchard on the brief and the

(.AndrewBranch,Devine, P.A., D. Dunn andMillimet & of Manchester
brief, orally),L. on and Mr. Dunn for the defendant.Donald Smith the

Nadeau, Fire CompanyJ. The Mutual Insuranceplaintiff, Cambridge
{Sullivan, J.)appeals Superioran order of the Court(Cambridge),

(Peerless),defendant’s, Companythe Peerless motiongranting Insurance
summary judgment Cambridge’sfor motion to reconsider.denyingand
affirm andWe remand.

1999,following dispute. Septembernot in In Peter BennettThe facts are
(the insureds) a homeBridgewood began constructing inLynneand
15, 2000, forthey appliedOn to Peerless aBartlett. December

thepolicy. “[h]omehomeowner’s insurance Their stated thatapplication
The policybe done within the next months.” homeowner’sw[ould] three

ValleyHallpurchased through Company.was Peter of Saco Insurance
22,periodissued the for the of DecemberpolicyPeerless homeowner’s

2000, 22,2001.to December
2001,In March and Hall theregardingJune of Peerless contacted status

2001,of By Augustthe construction of the insureds’ home. the home was
inspectionstill not thecompleted and Peerless ordered an of insureds’

property. inspection delayed ultimatelyThat was and Peerless received
26, however,report During delay,December theinspectionthe on 2001.

periodthe for theautomatically policyPeerless renewed homeowner’s of
22,2001, 22,2002.December to December

receiving wrote to Hall oninspection report, JanuaryAfter the Peerless
10, 2002, policyhe cancel insureds’ homeowner’s andrequesting that the
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move the account to a risk policybuilder’s because construction on the
complete. response,home not yet Receivingwas no Peerless sent a second

10,request early 2002,to Hall on 2002. In HallFebruary contactedMarch
Cambridge regarding policythe issuance of a homeowner’s for the
insureds’ property. CambridgeAfter to aagreed underwrite homeowner’s
policy, Hall contacted the insureds and advised requestthem of Peerless’
and that they policycould- the areplace policywith fromPeerless
Cambridge.

The applied Cambridgeinsureds for the onpolicyhomeowner’s March
15, Cambridge2002. subsequently issued a with anpolicy effective date of

15,2002.March It was the insureds’ understanding that Hall would cancel
the policyPeerless so as to dual coverage,'thoughavoid werethey unaware
of the mechanics for aeffecting cancellation.

It was ofpolicy Valleythe Saco Insurance notCompany to cancel
existing policies before a has beenreplacement policy Usingreceived. the
same notice that toform Peerless had used that therequest insureds’
homeowner’s be withpolicy replaced a builder’s risk Hallpolicy, notified

that,Peerless of“[a]s [the insureds’]3-15-02 homeowners insurance was
placed with Cambridge Mutual.” Hall’s wasresponse byreceived Peerless

19,2002.on March
2002,4,On April the property destroyed byinsureds’ was fire. The next

day, Hall met with the insureds and advised them that the Cambridge
policy their providedcovered loss. Hall subsequently the insureds with a
Cancellation Request/Policy Release for policy.the Peerless homeowner’s
The form expressly cancelled the policyPeerless homeowner’s with an

15,2002,effective hourdate and of cancellation of March 12:01at AM. The
form also identified the new asCambridge policy becoming effective

15, 5,March Both signed 2002,2002. insureds form on Aprilthe and
Peerless to portionrefunded the insureds the premiumsunused of their
paid 14,2002.on the cancelled Peerless onpolicy Aprilhomeowner’s

$667,000Cambridge paid the insureds for losses as asustained result of
brought declaratorythe fire and a judgment action against Peerless for

reimbursement from its proportional coverageshare of under the terms of
the policy.Peerless homeowner’s Cambridge claims forasserted
contribution subrogation, arguing fire,and atthat the time of the the
insureds’ property bywas covered both a aCambridge and Peerless
homeowner’s After topolicy. discovery, Cambridge sought amend its
petition indemnity, fraud,to add claims for negligent misrepresentation,

misrepresentationintentional and bad faith. The court granted summary
judgment to Peerless addressing pendingwithout the motion to amend.
The court subsequently denied motionCambridge’s to reconsider. This
appeal followed.
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(1)by: grantingcourt erredthat trialCambridge argues theappeal,On
disputesofexistencedespite thesummary judgmentformotionPeerless’

cancellation;facts; (2) of mutualon the doctrinerelyingmaterialregarding
2004) (amended(1998 &(8) Supp.417-BchapterRSAfailing applyto

(4) motion to amend.2003); failing grant Cambridge’stoand
Cambridgetogether.argumentsfirstCambridge’s twoWe will address

thefact as to whetherof materialdisputeswereargues that there
agreedmutually upon,waspolicyhomeowner’sthe Peerlesscancellation of

of mutualdoctrineupon theby relyingthat court erredand the
cancellation.

if,grant summary judgmentofa court’sWe will affirm trial
drawnproperlyand inferencesconsidering the evidence all

non-movant,to the ourin the most favorablelighttherefrom
of materialgenuineno issuereview of that evidence discloses

fact, a ofjudgmentis to as mattermoving partyand the entitled
to theof the law factsapplicationlaw. review the trial court’sWe

de novo.

(2001)Battles, 98, ellipsisand(quotation,v. 147 100 citationCoyle N.H.
omitted).

ofby virtueright policy “[e]itherThe to an insurance arisescancel
itself,statute, stipulation orby expressthefrom the terms of contract

parties, bymutual the or of some breach thereof whichconsent of reason
Russordinary rules of contract law.” L. R.justifies cancellation under the

(1997).Moreover,Segalla, § 30:1 weT. F. Couch On Insurance 3d&
by“arecognized mayhave that be canceled mutual consent withoutpolicy

or a of thebya formal of insured tender unearnedpolicysurrender the the
(1939).80, 86v. 90by Company,the insurer.” McCabe N.H.premium

An itself a contract.agreement to rescind an insurance contract is
(1978).427,Co., In forFidelityv. 118N.H. 431 orderStorms U.S. & Guar.

meetingbe of minds. Fleet Bank-­a contract to be formed there must a the
(1996).Table, 285, 287v. 141 mental is notChristy’sNH N.H. Mere assent

sufficient; requiresof that the be manifest.meeting agreementa the minds
288.Id. at

mutuallynotargues policythat the wasCambridge homeowner’s
formallyof to anValleycancelled it was not cancelpolicybecause the Saco

had and Peterexisting replacementuntil its arrived thatpolicyinsurance
acting agent. disagree.Hall was as anot dual We

The court ruled that the facts establishedproperly undisputedtrial
thepolicy by agreementthat the the mutual ofPeerless was cancelled

4,2002prior April undisputedto the fire. It is that Peerless wishedparties
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to move the toinsureds a policybuilder’s and cancel the existing
addition,homeowner’s insurance Inpolicy. deposition testimonythe of the

insured, Bennett,Peter confirms that he “assumed signedwhen up[he]
with the other one Cambridge policy] previous[the that the one would be
canceled” and that thewhen insureds handed a check for Cambridgethe
policy Hall,premium agent,to their Peter he would cancel“[t]hat [his]
previous The intent topolicy.” cancel was communicated to inPeerless a

byletter Though maywritten Hall. the insureds not have known the
cancellation,procedures evidence,formal forrequired the inviewed the

light most favorable to Cambridge, clearly establishes the manifest mutual
agreement to cancel the Peerless policy.

alternative,In Cambridgethe argues policythat the could not
have mutuallybeen cancelled because Hall was not acting agent.as dual
We innote first that New Hampshire, person may representthe same

insured,both the thereby creatinginsurer and the a agency,dual so long
agentas the is not required to assume incompatible partduties as of the

dual agency Federalrelationship. Sydeman, 482,Insurance Co. v. 82 N.H.
(1927).484 “anAccordingly, agentinsurance representswho several

companies may also represent propertya owner for purposethe of
selecting companies insured,keeping propertyand the and ... mayhe

subsistingtherefore cancel a policy place.”and substitute another in its Id.
It is clear from the that acting agent.record Hall was as a dual He

changecommunicated Peerless’ to policiesdesire to the inThey,insureds.
turn, him Cambridgeauthorized to the newprocure policy and cancel the
Peerless policy. subsequentlyHall notified ofPeerless the cancellation.

in theViewing lightthe evidence most favorable to theCambridge, trial
court was not in Hallfinding actingmistaken that was in agencya dual
capacity.

Next, Cambridge failingcontends that the trial court erred in to apply
However,RSA 417-B.chapter we need not this argumentaddress because

policy bythe was cancelled the mutual consent of the andparties RSA
chapter applies only417-B to policies byinsurance that are cancelled the
insurer.

Finally, Cambridge’s argumentwe address that the trial court erred in
failing to its motion to amend. The motiongrant to amend at soughtissue

(1)to assert several againstnew substantive claims forPeerless
(2) (3) (4)fraud,indemnity, negligent misrepresentation, intentional

(5) However,misrepresentation, and bad faith. the record before us does
not indicate that the court ontrial has ever ruled the motion to amend. We
decline the invitation toparties’ address the issue before the trial court has
made a ruling.
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andsummary judgmentgrant oftrial court’saffirm theAccordingly, we
to amend.of the motionfor considerationthe trial courtremand to

and remanded.Affirmed,

Duggan, JJ., concurred.Broderick, J., and Dalianis andC.
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