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Plourde, St.to we that Martin’srespect agreeset above withreasons forth
exceptions.one or both of theseundermay be admissible1983 statements

premature.Thus, prejudiceof wasfindingthe trial court’s
to establish actualhas failedthat the defendantwe concludeBecause

indictment, result underreach the samedelayed weto hisprejudice due
Seeour State Constitution.we do underasthe Federal Constitution

(“[Pjroof necessary butgenerallyis aLovasco, prejudice790 of481 atU.S.
claim.”). addition, given ourInof processa duenot sufficient element

theargument thatcase, address the State’sin we need notthisdecision
investigator’s reportthe defenserelying uponcourt intrial erred

S) thecross-examine(Defendant’s the State toallowingExhibit without
investigator.

and remanded.Reversed

Duggan Galway, JJ.,Dalianis, concurred.and
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Bernstein, Shur, Nelson, (AndruSawyer P.A.,and of Manchester H.
Volinsky on the brief and orally), petitioner.for the

Ayotte,A.Kelly attorney general I.(Anthony Blenkinsop, attorney, and
Gorman,Suzanne general, brief,M. senior attorneyassistant on the and

BlenkinsopMr. orally), Hampshirefor the New ofDepartment Insurance.

DUGGAN, Inc.,J. The petitioner, AlphaDirections, a ofappeals decision
the Hampshire DepartmentNew of Insurance itfinding providedthat

brokerageinsurance and consultinginsurance withoutservices the
required producer $42,500.insurance license and aimposing fine of See

400-A:15, (1998);RSA 2004);III RSA 402-J:3 (Supp. RSA 405:44-a (Supp.
2004); (1998).RSA 405:44-g We affirm.

The supports followingrecord the facts. Prior to the inchange
election,administration the 2002following gubernatorialNovember the

State had fully programa insured of medical and dental insurance through
a health insurance contract with Anthem Blue Cross Blue ofShield New

(Anthem)Hampshire aand dental contractinsurance with Northeast
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Dental).(Delta time, was theKenmore AssociatesAt thatDelta Dental
torespectState theseof for the withbroker recordduly-appointed

Dental inDeltafrom Anthem andreceived commissionsprograms and
that capacity.

election, pursueto cost-beganadministrationSoon the the newafter
dental insuranceregard State’s health andsaving with to themeasures

to to a self-insuredwhether switchincluding questionthe ofplans,
programnot recommend a self-insuredprogram. Kenmore Associates did
fundingfor requiredincrease theupfront budgetarybecause of the

the State use aInstead, recommended thatKenmore Associatesreserves.
insurance, currentlyit didasaccounting programretention for the health

insurance, in Thesavings.result cost newfor the which coulddental
however, wouldadministration, programthat a of self-insurancebelieved

savingsin cost to the State.result more
team,D’Alessandro, a of the Governor’s transition wasJoseph member

to health benefits topoint-person respect shiftingthe thedesignated with
workeda who had withPepin, previouslyself-insured basis. Linda

on Inindustry,in also worked the transition team.privateD’Alessandro
addition, committee forappointed negotiatingwas to the StatePepin

(SEA). Pepin’sbargaining Employeescollective with the State Association
At theof on a volunteer basis. sameduring periodservices this time were

time, Inc.,in aPepin partners AlphaDirections,D’Alessandro and were
norNeitherconsulting by Pepin. AlphaDirections Pepinbusiness started

provide brokeragewas an insurance to insurance andproducerlicensed as
underconsulting services RSA 402-J:3.

2003,early began gatherIn toPepinlate 2002 and D’Alessandro and
Associates,information, regarding thethroughsometimes Kenmore

programs. TheyState’s and also collectedexisting health dental insurance
the of a new and the transitionconcerning programinformation structure

7, 2003, theto a On March D’Alessandro became newprogram.new
later,daysdirector for on behalf ofpersonnel Pepin,of the State. Three

submitted, D’Alessandro, a cost estimate ofAlphaDirections, through
$150,000 Theconsultingfor services to the State. cost estimate described

to includethe services for the Health Insurance Renewal”“2003/04
on, employees,activeamong things,work other and retiredconsulting

disability fully-insuredandplans, programsmedical and dental life and
the servicesproposals.and self-insured The cost estimate also described

Activity”for to include work onOpenthe Enrollment“2003/04
implementation.communications and

20, 2003, ofmet with a DeltarepresentativeOn March D’Alessandro
Dental, fromhim could receive consultant fees thePepinwho advised that

only if licensed as anState or commissions from Dental she wasDelta
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producer.insurance Anthem also advised D’Alessandro that Pepin must be
licensed as inproduceran insurance order to receive commissions.
Subsequently, Kenmore was asAssociates terminated broker of record
and, 24, 2003, French,replaced byon March was aDenis licensed

Services, (NiBri).producer, his companyand NiBri Benefit Inc. Days
prior record,to appointment PepinFrench’s as broker of supplied French
with the tax identification information for InAlphaDirections. the months
following appointment, performedhis French than six ofno more hours

contracts, verywork on the State had little contact with D’Alessandro and
Anthem,never had contact with Delta Cigna,Dental or which was

toeventually plan.selected administer the State’s theself-insurance From
date of his intended allappointment, French to forward the commissions

AlphaDirections.he received to
Anthem and Delta Dental informed in ofchangewere of the the broker

record and that commission payments previously made to Kenmore
Associates were thereafter to made to Aprilbe NiBri. From to November
2003, $131,538.55,which,Anthem issued nine checks to NiBri intotaling
turn, $131,538.55.issued nine checks AlphaDirectionsto At thetotaling

time, $63,197.90,same Delta Dental issued nine checks to totalingNiBri
which, turn,in AlphaDirections $55,474.07.issued toeight totalingchecks
NiBri the lastretained commission check from Delta Dental itbecause
was departmentreceived after the of insurance had itsinitiated
investigation.

frame,sameDuring Pepin, AlphaDirections,this time through
participated arrangement fullyin the of a renewal ofshort-term the

designedinsured plan, proposed possible changesand benefit to achieve
cost savings, managed the State’s conversion to a andplanself-insured
performed respect toother functions with the State’s insurance program.

Dental,Pepin frequently obtained information from Delta andAnthem
Cigna data,including monthly experience reports, claims options for

inchanges quotes changesthe benefit structure and for various in planthe
information,designs. PepinWith this analyzed the utilization of the

structure,plans,insurance the current benefit the cost ofeffectiveness
toproposed changes fullythe benefits and the cost comparison between a

turn,She, gaveinsured and a self-insured inprogram. advice and
Hill,analysis D’Alessandro;uponrecommendations based her to Donald

services;the ofcommissioner administrative and the State committee
agreementa SEA.negotiating bargainingcollective with the

2003,28,On April Pepin presentation Hillmade a to Commissioner and
regardingD’Alessandro work she was thedoing savingsthe and cost

associated with the benefits Withchanges. regardrecommended to the
employees,medical insurance for both active and Pepinretired
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implementingandprogramto a self-insuredconvertingrecommended
co-payssharing, higherincluding premiumdesign changesplancertain

a self-insuredrecommendedPepin alsodeductibles.increasedand
employees’increasing thesuggesteddrugs andfor prescriptionprogram

to dentalregardplan. Withto a three-tierplantwo-tierfrom acost
with aDelta Dentalremaining withinsurance, recommendedPepin

aaddition, negotiatetoPepin intendedInaccounting program.retention
andyearpreviousto thecomparedneutralbe costrate that wouldrenewal
Theannual deductibles.higherincludedesign toplanthechangeto

administertoprogramChoicelinxthe use of thealso coveredpresentation
programs,of the insurancemanagementandthe enrollment

fornecessary requeststhecoverage,lossstoponrecommendations
aandher recommendationsuponbasedsavingsthe projectedproposals,

programs.new insurancetheimplementingtimeline for
in plantimeline, changesthenegotiated proposedPepintheFollowing

addition,Anthem, Pepin requestedInand the SEA.Cignadesign with
aput togetherin order tocarriersthe various insuranceinformation from

forto the earnersplan designsproposedbid and sentfor aproposal
theto administerawarded the contractUltimately, Cigna wasquotes.

plan.State’s self-insurance
directing4,2004, issued an ordercommissionerMarch the insuranceOn
whyto theand show cause ashearingat aappeartopetitionerthe

acting through its ownerpetitioner,not find that theshouldcommissioner
by providingstatutesviolated various insurancePepin,president,and

for a feecoverageinsurancenegotiatingservices andconsultinginsurance
402-J:3; petitioner405:44-a.RSA Thelicense. See RSAproducerwithout a

not assess ancommissioner shouldwhyto show cause thewas orderedalso
$42,500.fine ofadministrative

findingan orderhearing officer issuedfour-day hearing,a theFollowing
that theof the evidenceby preponderanceaprovedcommissionerthat the

consulting statutes. Seebrokering andviolated the insurancepetitioner
that the402-J:3; hearing officer also foundRSA 405:44-a. TheRSA

$42,500 did not constitute an abuse ofof a fineimpositioncommissioner’s
400-A:15,III; followed. See405:44-g. appealRSA ThisRSAdiscretion. See

(1998).RSA 400-A:24
in findingerredhearingthat the officerpetitioner arguestheappeal,On
and thatconsultingand statutesbrokeringinsurancethat it violated the

$42,500 of the insurancearbitrary.not Our reviewof wasthe fine
presumedcommissioner islimited. An order of theorder iscommissioner’s
onlywill overturned whenand reasonable and beto lawfulprimabe facie

isof the evidence that itaby preponderancea shows clearpetitioner
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Whaland,unreasonable or unlawful. State Farm Auto. Ins. v. 121Mut.
(1981).400, 403 inargumentN.H. each turn.We address

I. brokeringInsurance violations

petitioner theargues hearingThe that officer erred in that itfinding
brokeringviolated the insurance statute. See RSA 402-J:3. itSpecifically,

(1)that: itargues onlycould “obtain” for the Statenot insurance because
(2)contracts;the Governor and Executive Council can approve hearingthe
(3)misinterpreted statutory “negotiate”;officer ofmeaningthe the statute

(4)apply pricedoes not to a a orperson obtaining quote;bid and
applythe to in this violatesinterpreting petitioner’sstatute case the
rights Separationfederal and State and ofprocessdue the Powers Clause

2004).402-J:3; 402-J:2,of the State RSA RSA XI (Supp.Constitution. See
402-J:3 prohibits selling, soliciting negotiatingRSA or insurance without

402-J:2,an RSA XIproducer’s “negotiate”insurance license. defines as

the act of conferring directly offeringwith or advice adirectly to
orpurchaser prospective purchaser particularof a ofcontract

benefits,any terms,insurance of the substantiveconcerning or
contract, provided personconditions of such that the inengaged
insurance,actthat either sells or obtains insurance from insurers

purchasers.for

first address the requires person subjectWe whether term “obtain” the
to licensure under the to have authority purchasestatute the actual to

In statutory interpretation,insurance. matters of we are the final arbiter
legislature expressedof the intent of the as in the words of the statute

513,as a Tierney,considered whole. In the Matter Jacobson & 150 N.H.of
(2004). plain515 We look and ordinary meaning statutoryto the of the

2003-218,in relegislative intent. In Juvenile 150language determining
(2004).751, isolation,751-52 or phrasesN.H. do not read words in butWe

inrather the context of entire statute. Id.the

whole,aConsidering the statute as we hold that the term “obtain”
not require person subjectdoes the to under the havelicensure statute to

authoritythe actual to insurance. The statute anpurchase requires that
insurance,negotiateindividual be licensed to is in aspartwhich defined

a“offering directly purchaser purchaser.”advice to or RSAprospective
402-J:2, added); Thus,XI see(emphasis RSA 402-J:3. the itselfdefinition

thatacknowledges subjectit is sufficient for the to toperson licensure
to purchaser, personoffer advice the and the need not have theultimate

authority purchase hearingactual to insurance. As the officer noted:aptly
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ofpurchaserprospectivethat thethe casegenerallyIt is
authority withdecision-makingultimatetheinsurance retains

the“obtaining”is no lessthe brokerbutpurchase,to therespect
ofAdoptioninsured.prospectivethebyfor purchaseinsurance

wouldby AlphaDirectionsadvancedinterpretationthe restrictive
to receivebrokers in orderforlicensing requiredtherender

majority of transactions.in the vastmeaninglesscommissions
to snatch[by AlphaDirections]an effortrepresentsThis ...

jaws clarity.the ofambiguity from

officerhearingthat thebrief, arguesnextpetitionerIn theits
adding his own‘negotiate’ byofstatutory meaningthe“misinterpreted

petitioner,Theplain.”have beenof the term that shouldinterpretation
error, nor offer anallegedthehowever, further ondoes not elaborate

of the term to this case.applicationoralternative definition

fellpetitioner’sof the activitiesmanyfound thathearingThe officer
inand ‘confer’ theof the words ‘advice’meaningcommon“within the

to, amongreferredhearing specificallyThe officernegotiate.”definition of
(1) conversionactivities, management of the State’spetitioner’s:theother

(2) in for a short-termarrangementtheplan; participationato self-insured
(3) in anddesigninginvolvementplan;insured andfullyrenewal of the

squarelyacts fitsavings.cost Thesechanges to achieveproposing benefit
402-J:2, XL Theseof See RSAstatutory negotiate.the definitionwithin

haspetitionerrecord and thesupported by thefindings adequatelyare
findingsthat theof the evidenceby preponderancefailed to show a clear

Ins., 121 N.H. atFarm Mut. Auto.or unlawful. See Stateare unreasonable
403.

the torequires producerthat the statutepetitioner arguesThe next
obtaining a bid orinsurance, personnot to aapplyand thus doesobtain

2004).402-J.-2,IV, XI As we(Supp.RSAquote for insurance. Seeprice
ofabove, purchaserthe prospectiveit is the case thatexplained generally
todecision-making authority respectwiththe ultimateinsurance retains

during negotiations, producerthat thenecessarilyIt followspurchase.the
Theprospective purchaser.for theprice quotesbids oronlycould obtain

byhowever, “obtaining purchaseinsurance” foris nonethelessproducer,
to hold otherwise would renderAgain,insured.prospectivethe

in order to receivelicensing required producersformeaningless the
in of transactions.majoritycommissions the vast

of insuranceinterpretationthat this theFinally, petitioner arguesthe
andprocessto federal and State duerightsviolates itsbrokering statute

of the State Constitution. Weof Powers ClauseSeparationviolates the
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and,conclude that these arguments therefore,were not adequately briefed
2003-604-A,decline to address them. In re 719,See Juvenile 151 N.H. 721

(2005).

II. consultingInsurance violations

petitionerThe argues that the hearing officer erred in finding that it
violated the consultinginsurance statute. See RSA 405:44-a. Specifically, it

(1)argues that: its work from 2003August to November 2003 did not
involve consultinginsurance and paymentsthus the duringreceived that

(2)statute;time were not in violation of the it never reviewed an insurance
policy “simply (3)but insurance concepts;”discuss[ed] and its
management of the State’s conversion to self-insurance does not fall within
the licensingstatute’s requirements because employer’s“[a]n decision to

”self insure is not ‘insurance.’
405:44-a, I,RSA provides that:

No person, corporation, partnership shall,or association for a
received,fee examine,received or to be offer to or examine or aid

in examining, any policy of insurance ... for the purpose of
giving, or give advice, counsel,or offer to give, any
recommendation or terms,information in respect to the
conditions, benefits, coverage premiumor of any such orpolicy
contract, or in torespect expediencythe or advisability of
altering, changing, renewing or rejecting any policysuch or
contract ... from any company ... unless he or she holds a
license as an producerinsurance under provisionsthe of RSA
402-J.

petitioner that,The arguesfirst because its work from August 2003
to November 2003 involved implementationcommunications and and not

consulting,insurance the payments received thatduring time were not in
violation of the statute. The statute does not require simultaneous

forpayment consulting Rather,services rendered. See id. the statute
requires a license for consulting services that are performed “for a fee

conclude,received or to be received.” Id. It is logical to as hearingthe
did,officer that brokeragethe fees by petitionerreceived the related to

previously-provided unlicensed consulting services. To hold otherwise
would inresult the inability preventto unlicensed insurance ifconsulting
there any delaywere between the unlawful consulting action and the

ofreceipt payment.
The petitioner next that itargues never anreviewed insurance policy

but “simply Thus,concepts.”discuss[ed] insurance petitionerthe contends
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language, itspolicyorspecific policyait did not reviewthat because
statute.consultinginsurancedid not violate theconduct

of activities for aof a numberprohibits performance405:44-a theRSA
examine,toactivity offeringisOne sucha license.producer’sfee without

405:44-a, I.of insurance. RSAany policyinaiding examiningorexamining
advice, counsel,“anygivetogiving offeringis oractivityAnother

conditions,terms,in to therespectinformationorrecommendation
Id. Aor contract.”benefits, any policyof suchcoverage premiumor

advice, counsel,offering givetogivingis oractivityfurther
orexpediencyto therespect“inor informationrecommendation

converting, replacing,exchanging,altering, changing,ofadvisability
orany policysuchrejectingorcontinuing, renewingsurrendering,

anyor contract frompolicysuchcontract, procuring anyoracceptingor of
Id.company.”

405:44-a involvesunder RSAregulated activityfirstWhile the
the other activitieslanguage,policyorexamining specific policya

policy. Thenecessarily specificinvolve ado notby the statuteregulated
fell within theactivitiesmany petitioner’sthat of thehearing officer found

counsel,“advice,offering givetogiving ordealingclauses with
information,” constituted insuranceand thusorrecommendation

making finding,In this theid.in violation of the statute. Seeconsulting
things, petitioner’stheamong otherupon,officer reliedhearing

plan, participationconversion to a self-insuredmanagement of the State’s
andfully plan,the insuredshort-term renewal ofarrangementin the for a

savings.to achieve costchangesbenefitdesigning proposingwork in and
finding. Assupportin to thisthe recordampleThere is evidence

Dental,fromabove, information Deltapetitionerthe obtaineddetailed
data,reports, claimsincluding monthly experienceCignaAnthem and

changesand for variousquotesin structurechangesfor the benefitoptions
gaveandthis informationanalyzedplan designs. petitionerin the The

D’Alessandro,toupon analysisherand recommendations basedadvice
Hill, committee for collectivenegotiatingthe StateCommissioner and

included, among otherpetitioner’s advicebargaining with the SEA. The
comparisonthe costchangeson andthings, planrecommendations

addition,In theprogram.self-insuredfullybetween a insured and
designin with Anthemchanges planpetitioner negotiated proposedthe

to thedesigns that were sentproposed planandCigna preparedand
forinsurance carriers bids.

managementits of the State’sFinally, petitioner arguesthe that
licensingstatute’sdoes not fall within theconversion to self-insurance

to self insure is notemployer’s decisionrequirements “[a]nbecause
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above,‘insurance.’” As stated RSA 405:44-a regulates orgiving offering to
of,ongive expediency advisabilityadvice the or among things,other

altering, converting, replacing or rejecting petitionerinsurance. The
provided comparisonscost of a fullyself-insured and insured program,
made upon analysisrecommendations based its of managedthe data and
the State’s conversion to The petitioner’sself-insurance. activities fall
squarely within the statute. See id. Accordingly, petitionerthe has failed to
show aby preponderanceclear of the evidence that the hearing officer’s
findings are Ins.,unreasonable or unlawful. See State Farm Mut. Auto.
121 at 403.N.H.

III. Administrative fine

petitionerThe argues hearingthat the officer inerred thatfinding the
$42,500fine of arbitrary. 400-A:15, III;was not RSASee RSA 405:44-g.

mayWe set administrativelyaside an imposed punishment if it is so harsh
or excessive as to be unreasonable or to constitute an unsustainable
exercise of discretion. Appeal Metropolitan Co.,Prop. &Liabil. Ins. 120of

(1980).733,N.H. 736 But appropriatebecause sanctions must necessarily
particular cases,be tailored to we are disinclined to substitute our

judgment for that of inthe commissioner all but exceptional Id.cases. at
736-37.

In determining $42,500,the fine of the insurance commissioner noted
that “AlphaDirections paymentsreceived [seventeen] from NiBri for
providing insurance consulting work” to the RelyingState. RSAupon
405:44-e, the commissioner reasoned that AlphaDirections“[e]ach time

paymentreceived a for providing work,insurance consulting it violated
HampshireNew law regarding insurance consultants.” The commissioner

also noted that petitioner’sthe conduct violated various other provisions of
the insurance licensing statutes. The that,commissioner thus concluded
given the serious and substantial violations and because each violation is
subject $2,500,to an $42,500administrative fine not to exceed a fine of was
warranted.

400-A:15,RSA providesIII that “[a]ny person who knowingly violates
rule,any regulation, or order of the maycommissioner ... subjectbe to

$2,500.”such ... administrative fine not to exceed RSA 405:44-g provides
“[a]nythat person, corporation, orpartnership, association who acts anas

insurance consultant without such license or aduring suspension of his or
its license shall be subject $2,500to an administrative notfine to exceed for
each such act.”

Both statutes provide for “an administrative fine not to exceed
$2,500.” The consulting act,”statute references a fine for “each RSA
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400-A:15,not, III.while the statute does see RSA We405:44-g, brokering
anmany wayswith the officer’s conclusion that areagree hearing “[t]here

calculated, maypenalty [we]could have been and have chosenappropriate
However, fee,of of agiven receiptanother. the statutes’ common element

of forpaymentsit was not an abuse of discretion to look to the series
Co., 120Prop. & Liabil. Ins. N.H.guidance.” Appeal MetropolitanSee of

at 736-37.

Affirmed.

Dalianis, JJ.,Broderick, C.J., and Nadeau and concurred.
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Galway, J. The petitioners, housingmanufactured owner Johnpark
Watson,Schiavi housing park residents James andand Barker William

J.){Mohl,appeal Superioran order of the denying petitionCourt their for
a writ of mandamus requiring respondents, Citythe the of Rochester

(1)(City) Works,and Melodie Esterberg, Commissioner of Public to:
205-A:6,comply with RSA II and begin billingdirect for each individual

(2)housing park usage;resident’s water and sewer and make available all


