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J.)Nadeau, (Fitzgerald,J. Trial Court’sappealsThe State the
Knickerbocker,defendant, Georgean againstdismissal of indictment the

Jr., murder. We reverse and remand.degreefor second
Thefollowingrecites relevant facts.The trial court’s order the

Robbins,of Adam a one-causingwas with the deathchargeddefendant
18, 1988, infant andFebruaryinfant. the his two-and-one-month-old On

Joshua, theirbrother, byin the carewere left defendant’shalf-year-old
mother, Robbins, in and the defendant sharedapartment theyDenise an

home,returned she becameBenoit St. Martin. Sometime after Denisewith
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Adamaware that was unusualexperiencing symptoms, including
andconvulsions difficulty breathing. hospitalized initiallyAdam was at

HospitalConcord and later transferred to Dartmouth Hitchcock Medical
Center, he early morning.where died the next An autopsy revealed that

head,Adam asdied a result of the probably byviolent trauma to being
against object.struck with or a blunt

Joshua, later, Denise,The inimplicateddefendant first and Adam’s
clear,death. For reasons entirely police essentiallynot the ceased

1983,ininvestigating Adam’s death without bringing chargescriminal
against anyone.

1996,In Denise the Attorneycontacted requestedGeneral’s office and
action on son’s The officially however,her case. case was not reopened,

January 21,until 2002. 2003,The defendant was indicted on February just
yearsover twenty after Adam’s death. The defendant formoved dismissal

indictment,due to lack of speedythe which the trial granted.court The
State appeals.

dismiss,In his motion to the defendant asserted of bothviolations the
State and Federal Constitutions. We first address the defendant’s claims

Constitution,under our State and cite opinions guidance only.federal for
Ball, (1983).226, 231, 233See 124State v. N.H.

The State contends that the trial incourt erred thedismissing charge
intentionallybecause the State did not delay indictment of the defendant

in Thus,order to obtain a him.advantage urgestactical over the State us
question Nadler,to inaffirmatively openanswer the we left State v. 151

(2004);N.H. 244 namely, “whether the need prove,defendant under the
Constitution,State delaythat the State’s constituted a ‘deliberate device to

gain advantage Nadler,an over him.’” 151 N.H. at 247 United(quoting
(1984)).Gouveia, 180, 192States v. 467 question engenderedU.S. This has

a split among the federal circuit appealcourts of over the test forproper
whetherdetermining pre-indictment delaya the Fifthviolates

to States,Amendment the United States Constitution. See Hoo v. United
1035, (1988)484 (White, J.,U.S. 1035-36 dissenting from denial of

certiorari).
A ofminority properfederal circuits “hold that is toinquirythe balance

the toprejudice against[fromthe defendant the pre-indictment delay] the
justification delay.”Government’s for Id. at 1036. This with ourcomports

interpretation of SupremeUnited States Court Firstand Circuit
Philibotte, 240, (1983).precedent in State v. 123 N.H. 244 inSpecifically,

Philibotte, arbitraryafter that “anrecognizing delay the time ofbetween
an offense and the arrest or indictment inmayof a defendant result a

process,” id.,denial applied followingof due we provingthe test for such a
due process initiallyviolation: defendant that“[T]he must show actual
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made,has beenshowingsuch adelay.a Onceresulted fromprejudice has
theagainstresulting prejudicebalance thetrial court must thenthe

omitted).(citationsId.delay.”of thereasonableness
showingacircuits, hand, “requireGon otherthemajorityThe of federal

overadvantageaobtain tacticaldesignedmisconduct toprosecutorialof
in toorderimpermissible purposeotheror to advance somethe defendant

Hoo, 484Fifth Amendment.theprocessa violation” underestablish due
(White, prosecutorialofJ., conceptThisdissenting).U.S. at 1036

Lacourse, 127In State v.in our law.also surfaced casemisconduct has
of(1986), instance, prosecution“the737, we concluded thatforN.H. 741

has to show actualthe failedtimelyaction because defendant[wa]sth[e]
intentionallywasdelay, delayor that theresult of theprejudice as a

v.alsoadvantage.”a See StategainState to tacticalemployed by the
(1993) did claimWeeks, 687, that defendant not(observing137 698N.H.

in thisadvantage). The trial courtthe for tacticaldelay byintentional State
find,nor does the Courtargue,does not“[t]hecase noted that defendant

in tothe orderdelayed indicting defendantintentionallythat the State
harass,over, thea or to defendant.”advantageobtain tactical

determining pre-our for whether aThe contends that because testState
andupon precedentfederalprocessdue is baseddelayindictment violates

this Court firstdeveloped significantlycase law has since[federal]“the
Philibotte,”in we shoulddelaytest for preaccusationarticulated the

rule aadopt majority requiringof and the federalreevaluate this area law
doof faith. decline to so.showing governmental bad We

of inmajority appeal,that of federal circuit courtsacknowledgeWe the
consistingcases ofSupremea line of United States Courtuponreliance

Lovasco,(1971), v.Marion, UnitedStates v. 404 U.S. 307 StatesUnited
Gouveia, 180,(1977), v. 467 and Arizona v.431 U.S. 783 United States U.S.

that,(1988), in to that aYoungblood, 488 U.S. 51 has “held order establish
violation,a aprocessrises to level of duelengthy pre-indictment delay the

thatonly prejudice,actual but alsodefendant must show not substantial
an unfairdelayed gainthe indictment togovernment intentionallythe

Angelone,v. 94or for bad motives.”advantagetactical other faith Jones
omitted).(4th 1996) believe,900, notWe do(quotationF.3d 905 Cir.

however, compelCourt cases theSupremethat the United States
of federal circuits. Unitedinterpretation given by majoritythem the Cf.

1996)(5thCrouch, 1497, that(“recognizing]v. 84 1510 Cir.States F.3d
issue”), denied,crystalnor on cert.th[e]neither Marion Lovasco is clear

(4th Cir.)889,(1997); Barker, 894Howell v. 904 F.2d519 U.S. 1076
denied, 498 U.S.that is clear cert.(“disagreeing] precedent”),Gouveia

(1990). the1016 decline reexamine our State constitutional test onWe to
basis of federal precedent.unsettled
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now thatclarify notwithstandingWe the references to intentional
Lacourse,delay advantage 741, Weeks,for tactical in 127 N.H. at and 137

698,N.H. for processat the test a violation thedue under State
uponConstitution based pre-indictment delay is that set forth in

Philibotte: initially“[T]he defendant must prejudiceshow that actual has
made,from a delay. showingresulted Once such a has been the trial court

must then balance theresulting prejudice againstthe reasonableness of
(citations omitted).Philibotte,delay.”the 123 N.H. 244at As the trial

correctly ruled,court “whether the Government acted in faith inbad
delaying indictment” is to in assessing“[o]ne factor consider the

Ross,delay.” 1181,reasonableness of the States v. 123 F.3dUnitedCf.
(9th (1998).1997), denied,1186 Cir. cert. 522 U.S. 1066

respect test,With to initial of theprong requirementthe the that the
prejudicedefendant show actual been “heavyhas called a Id. atburden.”

omitted). Circuit, fact,1185 (quotation The Sixth in has stated that “[t]he
pre-indictmentstandard for isdelay nearly Unitedinsurmountable.”

(6th 1997).466,States v. F.3dRogers, 118 477 n.10 Cir. The defendant
Ross,must show “actual prejudice speculative.”that is definite and not 123

omitted).1185F.3d at (quotation “[A] of mere orshowing potential
Crouch,possible prejudicetrial does not suffice.” 84 F.3d at 1523.

Moreover, the prejudice (quotationmust be “substantial.” Id. at 1515
omitted).

We have thatrecognized prejudice“the of topossibility due the
ofdimming any and, alone,is in delaymemories inherent is insufficient to

Philibotte,a process.”constitute denial of due N.H. Generally,123 at 244.
when the of isunavailability witnesses the claimed source of prejudice,

“requiredcourts have that the identifydefendant the witness he would
called; demonstrate,have with ofspecificity, expectedthe content that

testimony;witness’ establish to the court’s that hassatisfaction he made
witness;attempts and,serious to locate finally,the thatshow the

information the wouldwitness have was not fromprovided available other
Jones, 908; Weeks,sources.” 94 atF.3d see also 137 N.H. at We698. will

apply a similar test to claimed ofa failure memory.
Some courts requiredhave even more. For theexample, Rogers,court in

475,118 at thatF.3d noted a specifies“[e]ven where defendant what a[n
been,testimonyunavailable] witness’s would have actual prejudice is

cited,prove.”difficult to It as additional thatfindings required,have been
testified,that the unavailable witness “would have that his testimony

cross-examination,would have withstood and jurythat the would have
omitted).him a (quotationfound credible witness.” Id. and brackets In

“evaluate[d];..addition, the would betestimony againsthave to the other
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trialwould affect theif introductionindeed itsto determinetrial evidence
omitted).(quotationId.outcome.”

ofskepticismhighlights both therequirementsofstringencyThe these
givenprejudicecan ever constitute actualtestimony“lostsome courts that

andnature,” Ross, 123 1185 (quotationsF.3d atspeculativegenerallyits
1516,Crouch, 84 F.3d at and theomitted); alsoseecitations

generallycourts shouldFifth Circuit that trialof therecommendation
fortrial, pre-indictmentdismissdefer, ruling on motions tountil after

delay:

rarelytrial willprioron a basis toThis means that dismissal such
(if ever) mostIn all but the clearest andappropriate.be

court, tocases, thougheven inclinedthe districtindisputable
motion, normally withholda should neverthelessgrant such

actual,verdict, ofthe when the assessmentso until afterdoing
accuratelymore be made.prejudicetrial cansubstantial

Marion,Crouch, We the1523; agree404 U.S. at 326. with84 F.3d at cf.
Fifth Circuit’s approach.

mind,in we each of theconsiderations examineWith the above
uponappeal,of In this the defendant reliesprejudice.defendant’s claims

court,by trialprejudiceof found theallegedthree of the instances
remand, to his [additional]the should this courtreserving right, “renewG

below, ashearingat events and theprejudiceof actual a furtherclaim[s]
develop.”record

in this matter isthat the standard of reviewThe defendant asserts
in v.of standard. We stated Stateexercise discretionthe unsustainable

413, (1992), the court with419-20 that “we leave trialHughes, 135 N.H.
totardy which have led materialto with indictmentsdiscretion deal

indefendant, in his or violation ofprejudiceto the either defenseprejudice
however, that therights.” presupposes,This statementprocessother due

Thus,delay. we wouldprejudiced byhas in fact been the whiledefendant
againstof State’sbalancing prejudicetrial court’s actual thereview the

ofdelay under the unsustainable exercise discretionreasons for the
1184,standard, Ross, separately the initial123 F.3d at we must reviewcf.

questionprejudiceof “A of involves a mixed offinding prejudice. finding
(5thBeszborn, 62, Cir.),21 F.3d 66 cert.and States v.law fact.” United

(1994).denied, findingthat de novo.Accordingly,513 U.S. 934 we review
(2004).328, 330Simone, 151See v. N.H.State

had actualThe trial court found that the defendant demonstrated
interviewedto witness Steven Plourde. Plourde wasprejudice respectwith

death, knownand that he hadby after Adam’s indicatedpolice shortly
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sixapproximately eightDenise Robbins for to months. thatPlourde stated
18,Februaryon he apartmentwas at the defendant and Denise Robbins’

when two Hospitalthe came home from Concord toheadingbefore
Dartmouth Hitchcock Medical Center. He also the officers “thatinformed

had [thehe never seen do toanythingdefendant] either one of the two
children, defendant],thoughtand he that though[the even Adam wasn’t

son, son,his that he treated him like his pretty goodown took care of him.”
however,found,The court “accordingtrial that ato 2003 defense

investigative notreport, Plourde does recall interviewed and hebeing does
goodnot have a ofmemory theythe events as were described in the 1983

police The court foundreport.” that Plourde’s 1983statement to waspolice
evidentiarynot admissible under rule thatany and there was no other

testifywitness that would as to fatherlythe defendant’s treatment of
Adam.

initiallyThe State contends investigativethat the defense doesreport
not demonstrate that Plourde does not remember the defendant’s

of Adam. Specifically, arguestreatment the State that the notreport does
indicate that Plourde was asked about how byAdam was treated the
defendant. We agree investigative reportthat the 2003 is onunclear this
issue. 1983 police reportThe reflects that Plourde was orasked “whether

18th,”not he had seen on February responseDenise and records his
describing the events of that afternoon evening includingand Denise’s and

Hospital,the defendant’s arrival from Concord Denise’s statements about
demeanor,injuriesAdam’s and her and any bythe absence of statement

the defendant about had tohappenedwhat Adam. The police report then
general byrecords statements Plourde about Denise and the defendant’s

treatment of Adam and Joshua.
states,investigative reportThe 2003 in part:relevant

Plourde that this long agostated incident occurred a time and he
gooddoes not a ofmemory theyhave the events as outlinedwere

in police reports atthe that time. Plourde advised that doeshe
remember coming[theDenise and home from thedefendant]
hospital and that crying,Denise was however he notdoes
remember either or anyDenise making[the defendant]
statement to him Adam or hisregarding condition.

time,as althoughPlourde well that it was the atthing thatoffered
now,looking sayback he would that Denise Robbins did have a

major drug on atproblem. Based this he feels that the time
not goodDenise was a mother to drugdue her abuse and her

age.young nothingPlourde had further to offer at this time.
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added.)(Emphasis
Thus, well thePlourde did not rememberreportthe 2003 indicates that

1983, ofspecificto in the eventspolice presumablyhe describedevents
ofby the remainder the firstFebruary interpretation18. This is bolstered

above, aboutwhich what he does rememberparagraph quoted describes
day. The indicates that Plourde does have someparagraphthat second

thatmemory ability suggestsand hegeneral parentingof Denise’s
further offernothingThat Plourde “had tovolunteered that information.

probably specificallynot askedsuggestsat time” further that he wasth[at]
or both of the children. Plourdeabout how the defendant treated either

ofdefendant’s treatmentmemory generalwell have a about themay
to demonstrate actualheavyGiven the defendant’s burdenAdam.

to that Plourde does notwe conclude that he failed showprejudice,
in 1983the information contained thepotentially exculpatoryremember

police report.
information,Moreover, findif not remember that weeven Plourde does

thatchallengein to the trial court’s conclusionsome merit the State’s
are underpolice reportin 1983 not admissiblePlourde’s statements the

by citingrule. that conclusionany evidentiary supportedThe court
Watkins, 546, (1995), in a550 which we held thatWorster v. 140 N.H.

publicthe records andpolice was not admissible under businessreport
(8).803(6),See N.H. R. Ev. Theexceptions hearsayto therecords rule.

however, ascould be admitted athat Plourde’s statementargues,State
in an document. Seerecorded or as statements ancientprior recollection

(16).803(5),R.N.H. Ev.
reconsideration,offered, “stipulateto toin its motion forThe State also

toadmissibility report[] necessaryof the to the extent eliminatepolicethe
defendant.” Asprejudice bymaterial suffered the theany substantial

however,notes, rejecttrial entitled tocorrectly the court wasdefendant
in motion to Seeoffer as evidence a reconsider.profferedthis new

(1997).Nevertheless,168, 174Radiologists,v. 142 N.H.Keshishian CMC
offer, isin of on states that “there no needlight appealthis the defendant

orinquire scopeto into the of the ancient document recorded recollection
Thus, disputedoes not on the merits therules.” the defendant

that ifadmissibility exceptions.of statements under these We concludethe
met,arerequirements as authentication Plourde’spreliminarythe such

See v.may exceptions. Goyunder one of thesestatements be admissible
(Ariz. 2003); State,Jones, 351, v. 10472 P.3d 353 Ct. LawrenceApp.

(Ark. 1170,393, 2003); Sargent, 710 N.E.2dApp.396 Ct. State v.S.W.3d
1998).(Ohio (Ohio If,dismissed, 9811176 Ct. 694 N.E.2dApp.), appeal

remand, atfollowing Plourde cannot remember the relevant information
trial, consider, if his 1983necessary,trial should whetherthe court
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statements are admissible under theeither ancient document or recorded
exception.recollection

contends, nevertheless,The defendant that thesefinding statements
admissible will not trialanswer the court’s concerns about prejudice.
Specifically, trial court found the stipulatethe that State’s offers to to the

statements, others,admissibility amongof these did not cure the prejudice
to the defendant:

The trial of this will overwhelmingly credibilitycase rest on the
testimonyof Thewitnesses. which the State now for the first time

documents,”offers to admit as “ancient does not a fullpaint and
pictureaccurate of the on which will rely.witnesses the State In

effect, the defendant will producingbe limited to thatonly
information which police thoughtthe to seek from various
witnesses at the of allegedtime the crime. The court is convinced

a inthat trial this matter be fair existingcannot under the now
circumstances.

The trial court’s concern notdoes take into realityconsideration the
“[p]ossiblethat prejudice anyis in delay,inherent however short.”

Marion, 404 atU.S. 322. applicable“[T]he statute of limitations is the
primary guarantee against bringing overly stale charges.criminal Such

represent legislativestatutes assessments of relative ofinterests the State
____”and the in administeringdefendant receivingand justice Id.

omitted).(quotation ellipsesand In balancing those relative withinterests
respect murder,to crimethe of the New Hampshire legislature has
concluded that no of 625:8,statute limitations should be Seeapplied. RSA

2004).(Supp.II We find applicable here the inSupreme Court’s conclusion
Marion:

solely[The defendant on the ofpossibility prejudicerelies] real
inherent in any delay: dim,extended that willmemories

inaccessible,witnesses become and Inevidence be lost. oflight
limitations, however,the ofapplicable statute possibilitiesthese

are not in enoughthemselves to demonstrate that [the defendant]
cannot areceive fair trial and to justifytherefore the dismissal of
the indictment. of trial mayEvents the demonstrate actual
prejudice, but at present [thethe time due processdefendant’s]
claims are andspeculative premature.

Marion, 404 U.S. at 325-26.
trialThe court also found that bythe defendant was prejudiced the

or of memoryabsence lack of Gary Yeaton. The trial court thatnoted
although inthe defendant’s supportmemorandum of his motion to dismiss
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remember eithercould notbeen located butthat Yeaton hadasserted
death, norecord containedAdam’s thesurroundingor theDenise events

with Yeaton.spokenhad located andinvestigatorsthat defenseevidence
however, undisputed eitherway, it isThe court concluded that “[e'Jither

Yeaton, or that Yeaton has beento locatethat the defense is unable
inpolice]spoke [towhich hememoryhas of the events oflocated but no

1983.”
1983, had toldin of Yeatonprepared ApriltoAccording police reporta

around, showing all“carrying andrecentlyhe seen Denisepolice that had
the[him], on Yeaton toldfriends, the Adam.including autopsy report”her
herjust lostreally a mother who had“felt that it was odd thatpolice he

toofis, autopsythe results theacting showingbe like shebaby would
to testifythat if Yeaton were ableeveryone.” trial court foundThe

bytrial, help the defensethat at it wouldconsistently with statement
intocalling credibility question.Denise’s

findingin becauseprejudiceThe that the court erredarguesState
Itother available evidence.would be cumulative ofYeaton’s statement

Denise showed Adam’stestimonycites the of other witnesses to whom
that none of these witnessesreport. arguesThe defendantautopsy

odd, the behaviorand it is the oddness ofDenise’s behavior as“describe[d]
Even if wemakes the information relevant.”byobserved Yeaton that

correct, testimonyargument is and that thethat defendant’sassume the
admissible, thisodd we conclude that claimthat Denise’s behavior was was

witnesses,Althoughof is at this time. the otherprejudice speculative
Yeaton, behavior wasimpressionunlike not volunteer an that Denise’sdid

unusual, not could not beit is clear that such information would ornot
from proper questioning.elicited them with

Moreover, statement, mayYeaton’s statement beas with Plourde’s
a inas a or as an ancientprioradmissible recorded recollection statement

(16). Thus,803(5), theSee N.H. Ev. we conclude thatdocument. R.
atprejudicedefendant has failed to demonstrate actual this time with

respect to Yeaton.
Martin,to St.respectThe trial court also found with Benoitprejudice

Thethe defendant’s and Denise’s roommate at the time of Adam’s death.
1983.Maytook from St. in and of At thatpolice Aprilstatements Martin

time, allMartin told the and Denise “saidpoliceSt. that defendant
Adam],things [sic]kinds to somethinhappened[aboutdifferent of what

[sic], droppedon his like an or or he wasashtrayfell head somethin
like, seeingI know.” also Deniseaccidentally don’t St. Martin discussed

contact, with, defendant,attempting arguing despiteto and later the
having restraining againstobtained a order him.
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2003,byWhen contacted a ininvestigatordefense St. Martin notcould
livingremember was withwhether he the defendant and Denise at the

death,time of Adam’s but believed he was not. also notHe did remember
death,any conversations with Denise or the defendant regarding Adam’s

although “possibly policehe did recall the him atelling something about
object Adam,blunt of orfalling off a windowsill and strikingmantel

causing his death.”
The trial court found:

St. inabilityMartin’s to herecall conversations had with the
defendant and Denise regarding prejudicialAdam’s death is to
the defense. Earlier ofstatements St. Martin thatindicate he
heard different stories as the ofto cause the child’s fromdeath

Denise,both the defendant and which bears on Denise’s
Further,credibility. inabilitySt. Martin’s to recall correctly, or

respect matters,even at all with to certain the ofevents 1983
pertaining to Adam’s death indicates he would not be able to
testify today pieceto a defense,crucial of forevidence the
namely, Denise’s atattempt making contact with the defendant
and himactuallylater while acontacting restraining order was in
place, while investigationthe defendant was under for the

child,ofmurder her and after the defendant allegedlyhad
toconfessed her. conduct inDenise’s that regard bears

significantly credibility.on her Accordingly, the Court finds the
defendant has established actual prejudice with torespect St.
Martin.

The first arguesState that trial courtthe erred in finding prejudice with
respect to Denise’s post-restraining contactingorder of the defendant
because is ... noabsolutely“[t]here indication in investigator’sthe defense

ofreport his with Martininterview St. that he was ever asked about
Denise’s effort to contact inthe defendant violation of the restraining

agree.order.” We The investigator’sdefense memorandum of interview
says nothing about whether St. Martin a present memoryhas about the
incidents of inreportedcontact he 1983. The trial court’s conclusion that
because St. Martin could not remember some of the events he discussed

police 1983, events,with in he would not remember these speculation.is As
such, it is toinsufficient asupport finding prejudice.of v.StateCf.

(1986).226, 229Varagianis, 128N.H.
The State also argues that the offinding prejudice respectwith St.to

Martin is Yeaton,erroneous because like ofthose Plourde and his
statements could as priorbe admitted a recorded recollection or as

(16).anstatements in 803(5),ancient document. See N.H. R. Ev. For the
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Plourde, St.to we that Martin’srespect agreeset above withreasons forth
exceptions.one or both of theseundermay be admissible1983 statements

premature.Thus, prejudiceof wasfindingthe trial court’s
to establish actualhas failedthat the defendantwe concludeBecause

indictment, result underreach the samedelayed weto hisprejudice due
Seeour State Constitution.we do underasthe Federal Constitution

(“[Pjroof necessary butgenerallyis aLovasco, prejudice790 of481 atU.S.
claim.”). addition, given ourInof processa duenot sufficient element

theargument thatcase, address the State’sin we need notthisdecision
investigator’s reportthe defenserelying uponcourt intrial erred

S) thecross-examine(Defendant’s the State toallowingExhibit without
investigator.

and remanded.Reversed

Duggan Galway, JJ.,Dalianis, concurred.and
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