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ofhand, recordingstwoIf, separateintroducedon the Statethe other
theconversation, courtnot address whetherwe needmessagethe instant

therecording byobtainedto introduce theallowed the Stateproperly
tothe Statecourt allowedproperlymethod because the trialsecond

he copiedthat obtained whenrecordingevidence of the Warcholintroduce
into document.an electronichistorythe from the chat windowpastedand

inadmittedthe method wasrecording byif the obtained secondEven
thea doubt aserror, beyond reasonableerror would be harmlessthat

recording,evidence, lawfully-obtainedin to theidentical form and content
(2004).Cossette, 355, 357151N.H.cumulative. State v.merelyis

Fourth, Fifth, andthethat in his brief the defendant referencesWe note
One,Constitution, PartandAmendments of the FederalFourteenth

Constitution.Hampshireof the NewFifteen and NineteenArticles
arguments, wedevelopednot his constitutionalBecause the defendant has

(1996)Chick, 503,141 504State v. N.H.to address them. Seedecline
waived);argumentto claim rendersconstitutional(passing reference

(“off-hand(1988)Fearon, 494, of130 499 invocations”Keenan v. N.H.
authoritynor warrantby argumentneitherrights supportedconstitutional

consideration).no extended

Affirmed.
Duggan Galway,Broderick, C.J., JJ.,and and concurred.
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Broderick, MacDonald,petitioner,C.J. The aPerry appeals decision
(board)of the Hampshire Compensation Appeals perNew Board that

payments duringdiem he received employment respondent,his with
Services, (NCS),Nelson Communication inInc. are not included

2004).calculating weekly wages 281-A:15,1his RSAaverage (Supp.under
Insurance,Liberty Mutual),(LibertyMutual Inc. compensationworkers’

NCS, respondent.insurance carrier for is the second We affirm.
The record supports followingthe facts. wasMacDonald a site

NCS,for thatsupervisor companya erected telecommunications antennas
throughout New As site heEngland. supervisor, responsiblewas for
planning erectingand antennas on sites ranging unimprovedfrom

size,woodland to church steeples. supervisedHe teams of varying usually
him,and sixbetween two individuals. When NCS hired it twopresented

options.remuneration He could select an “hourly wage pereither and a
payment” jobs performeddiem for a sixty-fiveoutside mile fromradius

home,either the home office in or hisAlbany higher “straight salary”or a
with no per diem. most heemployees,Like selected the hourly wagelower
plus per perdiem. The diem payment seventy nightwas dollars for each

in field.spent the No diem was whenper paid employeean either could
atspend night sixty-fivethe home because it jobwas within miles of the

site, or nightdid spend the at home. NCS did require employeesnot to
produce records or forreceipts expenditures.actual Consequently,
employees often and soshared rooms meals as to expendituresminimize

retainand as much of per paymenttheir diem as possible. Neither
nor appearedMacDonald NCS to per paymentstreat diem as income

reportable to federal tax authorities.
15,2002,AprilOn MacDonald suffered a lower ininjuryback the course

of employment, for subsequentlywhich he filed a compensationworkers’
claim with the department disputeof labor. A averagearose as to the
weekly wage upon which MacDonald’s award was to Abe calculated.
hearing officer concluded that the average weekly wage should include the
per payments.diem He based his ondecision the oflanguage the statute

“wages”that defines purposesfor the of compensationworkers’ benefits:

means,“Wages” in money paymentsaddition to for services
rendered, board,the rent,reasonable value of housing, lodging,
fuel or a advantagesimilar from employerreceived the and
gratuities in employmentreceived the course of from others than
the employer; “wages” anybut shall not include sum paid by the

toemployer employee anythe special expensesto cover incurred
by employeethe because of the of employment.nature the
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2004). thatdeterminedhearingThe officer281-A:2, (Supp.XVRSA
theamount ofquantified“arepresentedper paymentsthe diembecause

contemplatedclaimant aspaid tolodgingof food andvalue thereasonable
ofhire,” partfirst sectionthey under thecontract of fellnegotiatedin the

expenses.”XV, “specialand did not constitute
thehearing,a novoAfter deto the board.Liberty appealedMutual

tomadereimbursementspayments wereperfound that the diemboard
ofpartunder the secondexpenses”employment-related “specialcover

result, that MacDonald’s281-A:2, a the concludedXV. As boardRSA
any diemincluding perbe calculated withoutaverage weekly wage should

reconsider, and thismotion todenied MacDonald’spayments. The board
followed.appeal

an error ofunless there has beenuphold the board’s decisionWe will
shown, ofby preponderanceare a clearlaw, or conclusionsfindingsor its

Carnahan,evidence, unjust.clearly Appealunreasonable orthe to be of
794,(2003); 796141 N.H.433, Appeal Chickering,see149 N.H. 435 of

(1997). decision, hearingwe confined to the recordreviewingIn the are
the of theweightour for the board’s as tojudgmentwill notand substitute

LakeviewAppealon of fact. NeuroRehabilitationquestionsevidence of
(2003).205, 208Ctr., 150 N.H.

(1)erroneously:the boardappeal,On MacDonald contends that
in thatconcludingin thus erredinterpreted our decision Carnahan and

(2)“specialdiem and excluded the valueper payments expenses”;the were
wage.inper payments calculating average weeklythe theof diem

contends, ofpurposes appeal,and we will assume for the thisMacDonald
281-A:2,in are an“wages” uponthat as defined RSA XV the basis which

281-A:15,pursuantis to RSAemployee’s average weekly wage calculated
Carnahan, 149N.H. 436.I. atCf.

have certain should bepreviously expensesWe addressed whether
Carnahan,in an“wages.”included the definition of In the claimant was

$129,729 intrucking grosswho derived incomeindependent contractor
contracts, $102,184, includingand his of suchexpensesfrom his claimed

fuel, Forfood, and as deductions.lodging, laundryitems as business
claim, tocompensation attemptedof his workers’ Carnahanpurposes

$129,729 gross earnings,hisgross of as withoutcharacterize his income
expenses.deduction for hisany

281-A:15,1, aearnings”RSA over“grossUnder the relevant sections of
annumber to furnishbynumber weeks divided that of weeksgiven of are

acalculatingthe of workers’average weekly wage purposefor
(b).1(a),281-A:15, Characterizingcompensation award. See RSA

bygross gross earningsincome would have increasedCarnahan’s as his
upon his wasnearly average weekly wagea factor of five the which award
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calculated, earningsgrossbecause the would not have been byreduced his
rejectedexpenses. groundsWe this characterization on the that it would

receivingto the result of Carnahan an upon grosslead absurd award based
earnings of approximately five times those of another employee who

$27,545,tosalary equalreceived a Carnahan’s net ofprofit but whose
$27,545 $102,184weregross earnings only employer paidbecause his for

incurred ofexpensesbusiness because the nature of the employment.
Carnahan, N.H.149 at 434-35.

expenses food,thatargued lodging,Carnahan also his for and the like
him,constituted an to“advantage”economic and should be counted as

“wages.” disagreed, holdingWe that such not anexpenses were economic
“advantage,” “special expenses”rather incurred ofbut because the nature
of his employment. expenses “wages”Such are not included as under RSA
281-A:2, atXV. Id. 436.

(1)attempts distinguishMacDonald to Carnahan by arguing that: he
contractor, (2)not a self-employedwas but rather an employee;

Carnahan’s his deductibleexpenses expenses,were own business and
distinguishablepayments to cover them were from the per paymentsdiem

(3)received;MacDonald and attempted grossCarnahan to inflate his
earnings income,his ofby including expenses partas his whereas
MacDonald not.did

arguments pointfirst twoMacDonald’s out factual that dodistinctions
differences,not amount to fundamental because the issue is not the status

of the claimant or source the payments, giventhe of but whether a
payment statutoryshould fall under In“wages.”the definition of both
cases, the monies in toquestion “special expenseswere used cover

employment”;incurred ... of the ofbecause nature the these included
food, lodging, expenses solelyand other occasioned by work. See id. As we

Carnahan,instated employee employer-“a salaried cannot include
expensesreimbursed business as Id.‘wages.’” MacDonald’s third

argument distinguish because, fact,to falls inflatingCarnahan short in his
exactlyis“gross earnings” what MacDonald is toseeking accomplish by

including per topayments, “specialdiem made cover expenses,” wages.as
argues perMacDonald next that payments paidhis diem for food and

lodging, and thus constituted the advantage“reasonable value of ... [an]
inemployer”received from the that “wages”is included the definition of

281-A:2,RSA contention,under XV. In of thissupport arguesMacDonald
(1) optedthat: for this methodemployees compensation,of and therefore

per structure;the diem payments partshould be considered of the wage
(2) employees were to lessspendable than the amount of perthe diem

balance,payments they keepreceived and the so those payments
(3)income;supplementaryamounted to employees givenwere the same
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amount, andgreater perif were than the diemtheir expensesamount even
forcannot considered reimbursementperthe diem bepaymentstherefore

(4) keeptorequire employeesNCS did notexpenses;business-related
per diemand therefore theexpenditures,or records of theirreceipts

(5)reimbursement; did notemployeesandcannot be consideredpayments
incomeor from theirpayments expensestheir diemperto deductattempt

as businesscategorize paymentsnot thosefilings, theyon tax so did
expenses.

offor methodemployees optedfact that NCS thisThe mere
The“wages.”intoper paymentsdoes convert diemcompensation not

wagescan beforth two kinds of remuneration that consideredstatute sets
“money paymentsin of case: for servicespresentthe context the

rent, fuelboard, lodging,of housing,and “the valuerendered” reasonable
It excludesadvantage employer.” explicitlyor froma similar received the
the to the“any paid by employerfrom of sum“wages”the definition

expenses byincurred the becauseemployee any special employeeto cover
281-A:2, XV.employment.”of nature of the RSA The “reasonablethe

“inemployerrefers instances furnishes somevalue” clause to where the
board, or theadvantage, lodging,such in-house utilities thatkind” as

ofemployee purchase, part compensationwould otherwise have to as his
advantagespackage. “special expenses” distinguishesThe clause such

issue areper payments per paymentsfrom the diem at here. Those diem
only to incurpaid,” they paid employee likely“sums and are when the is

“special road forexpenses” while on the work.
ofpayment, regardlessfact that NCS a diemprovided perThe standard
nolodging, requiredhow much onemployees actually spent food and and

accounting, these undersubsequent bring paymentsor does notreceipts
anythe of with sum to cover a“wages.” paiddefinition As standardized

“special may frugal,if the isexpense,” surplus employeesome be retained
and if the as amay employee extravagant.some loss be suffered is Just

not cover themileage-rate necessarilyreimbursement is calculated to
road, diemdriving perof the least fuel-efficient vehicle on the NCS’costs

anpayments designedwere not to cover “a seven meal” whilecourse
in noemployee working Requiring receipts presumablywas the field. is

that in orderpaymentsreflective of NCS’ determination are standardized
to need furtherany accounting.eliminate the for

that, perbeen hisarguesMacDonald had he able to demonstrate that
theexpenses through keeping,diem exceeded his actual recordpayments

ifboard decided the would be as of Evenpart wages.excess included his
decide,we that the did in we not furtherassume board fact so need

that issue MacDonald notaddress because did make such a demonstration.
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Finally, the fact that MacDonald did not report perhis paymentsdiem
as a deduction from his income for tax purposes does not change our view.
Neither MacDonald nor NCS reported per paymentsthe diem as income
for tax purposes. Just as the claimant attempted Carnahan,to do in

seekingMacDonald is to capitalize on a contradiction. There the claimant
sought to exclude his expenses as deductions from his income for tax
purposes, but to ininclude them his income for workers’ compensation

Carnahan,purposes. 149 N.H. at 435. MacDonald similarly towishes
perexclude his diem payments for tax purposes by not reporting them as

income, yet include them wagesas for purposethe of calculating his
workers’ compensation award. anyWe fail to see justification for this.

hold, therefore,We that the board did not err in thatdeciding the
per paymentsdiem byreceived MacDonald were not part of his “wages,”
but rather were reimbursements made to cover employment-related
“special expenses.” Consequently, the board did not err in excluding the
per paymentsdiem from grossMacDonald’s earnings for purposethe of

hiscalculating average weekly wage 281-A:15,1.under RSA

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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