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Dalianis, defendant, Lott,J. The Christopher was convicted of one
Bclass count of infelony using computer prohibitedservices a bymanner

2004).the law. (Supp.See RSA 649-B:4 The defendant anappeals order of
(T. J.)Superior Nadeau,the Court denying his motion to suppress

evidence he bythat contends had been inobtained the violationState of
(2001) (amended 2002, 2003,RSA 2004),570-A:2 which prohibits

wiretapping and Weeavesdropping. affirm.
13, 2002,On May Frank onsignedDetective Warchol to ‘Tahoo!
(Yahoo!Messenger” IM), fourteen-year-oldas aposing girl with the

screen name “Kimmiesue87.” Warchol anentered “internet chat room”
(chat room) quicklyand a private messagereceived instant from the
defendant, who was theusing screen name “Chris8in2002875.” The
defendant acts,directed the aconversation toward sexual sent “web-cam”
photo of andhimself solicited for sex. The defendant then“Kimmiesue87”
arranged to at Liquormeet “Kimmiesue87” the State inStore Portsmouth.

dayThe thefollowing defendant arrived at the agreed upon location and
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atbrief, did the State oralindicates in his asThe defendantwas arrested.
messagetheregarding instantthat took two actionsargument, Warchol

(1) with thein conversationengaged messagean instantconversation: he
onfrom chat window hisdefendant, historythe thecopiedand later
(2)document; and heit into electronicpastedscreen and ancomputer

a record ofautomatically createsmessage archiving feature thatenabled a
conversation, as an electronicwhich he later savedmessagethe instant

document.
of thea to the recorded evidencesuppressThe filed motiondefendant

conversation, thepolicethat the had obtainedmessage arguinginstant
motiondenied his andin of RSA 570-A:2.The trial courtevidence violation

State to use the documents.allowed the
room,in intomet chat and then enteredThe and Warchol adefendant

through messagethe use instant communications.conversation ofprivate
a relativelyand is nowThough messaginguse of chat rooms instantthe

communication, towill describe these terms avoidof we firstcommon form
any confusion.

images on webIn users to view text andallowingaddition to
inusers converse with one anotherthe Internet allows topages,
A“chat room.”doing throughtime. method of so is areal One

meeting typicallyis for Internet users. Usersplacechat room a
a or name.” Chatpseudonyminto a chat room under “screenlog

organized interest to usersusually topicsrooms are around of
football,college Dylan,for the of Bobincluding, example, music

itself,in openor Users chat the chat room angardening. can
aremessages theyforum all other users can read the aswhere

in chator can meet chat room and thentyped, users the
privately.

(7th 2004).Johnson, 689,v. 376 F.3d 691 n.1 Cir.United States

is a of communication whichmessaging computerInstant form in
aan via Whenindividuals hold online conversation the internet.

online,person messageinstant to another thatpersonsends an
openingis tomessage instantaneously recipient,transmitted the

messagea that both to the andpartieswindow allows see[chat]
window,respond immediately. open,to The contains[chat] while

a thecomplete history messages duringof all sent and received
online conversation.

2004).(Mo.Bouse, 326, 329v. 150S.W.3d n.2 Ct. App.State
arguesOn the trial court itappeal, the defendant that erred when

to the thesuppressdenied his motion recorded evidence of instant
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message reviewingconversation. When a trial arulingcourt’s on motion to
suppress, acceptwe the trial findings they supportcourt’s unless lack in
the or clearlyrecord are Our of legalerroneous. review the trial court’s
conclusions, however, 589, (2004).Velez,is de novo. v. 150 592State N.H.
As ofthe facts this are weundisputed,case review the trial court’s decision

Ctr.,only Appeal 86,for errors of Dev.law. N.H. Youth 152 N.H. 87of
(2005).

RSA 570-A:2 prohibits interceptionthe of ortelecommunications oral
communications, with exceptions, includingseveral that interceptionthe of
a communication shall not ifbe unlawful it withinterceptedwas “the

communication____” 570-A:2,1.all partiesconsent of to the RSA Both the
State the agreeand defendant that messagethe instant communications at

(2001).qualify 570-A:l, Thus,issue as telecommunications. See RSA I the
only issues are interceptionwhether Warchol’s actions constitute an of the

communications, and, so,defendant’s if whether that interception occurred
without the defendant’s If we questionsconsent. answer both in the
affirmative, then the recorded evidence of the communications is

(2001).inadmissible under RSA 570-A:6 If questionwe answer either in
negative, however,the then the recorded isevidence admissible. See RSA

570-A:6.
in actions, above,As Warchol twoengaged distinct as described we will

address each action separately. We first address whether Warchol
a inintercepted communication of chapterviolation RSA 570-A when he

engaged defendant,in an messageinstant conversation with the and later
copied historythe from the chat window on his computer screen and
pasted it into an electronic document.

byis“Intercept” of,defined statute as “the aural acquisitionor other or
of,the recording of anythe contents ortelecommunication oral

electronic, mechanical,communication thethrough anyuse of or other
(2001).570-A:l, electronic,device.” III mechanical,RSA An or other

device byis defined statute as or“any device which canapparatus be used
telecommunication____”to a 570-A:l, (2001).RSAintercept IV

the Warchol,When defendant sent an instant message to that
message Warchol,instant immediatelywas by byreceived recorded the

programYahoo! computer,IM Warchol’s and indisplayed both theand/or
defendant’s and Warchol’s chat windows. As Warchol recorded the
defendant’s telecommunication his computerwith computer instantand/or

program,messaging electronic devices that can be used to record a
conversation, his fits perfectlyaction within statutorythe definition of
“intercept.”
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found, computerthat neither thethe trial courtargues, andThe State
anqualify asmessaging program shouldinstantcomputernor the

communication,a becauseintercepttothat can be useddeviceelectronic
disagree.the Wea for communication.device is mediumeach

and“intercept”ofdefinitionsstatutorythat therecognizeWe
anyinmechanical, changednot“electronic, or device” haveother
was1988, technologycommunicationssince when internetmeaningful way

of internetprevalencethestage development. Althoughofin a nascent
time, andexpanded rapidly since thattechnology hascommunications

when, here,outdated, languageas themight appearstatutealthough the
by language,thatunambiguous, we are boundplainis andof the statute

add, nornot fit tolawmakers seennot add words that the haveand do
theit withmight presentedhave said werelegislaturewhat theconsider

(2004).322, 324Hofland,v. 151 N.H.in this case. See Statefacts before us
Townsend, ain v.Washington Court StateSupremetheagreeWe with

statute, one“[w]hileof thatinterpretationthe a similarinvolvingcase
thepropositionfor the thatcertainly cogent argumentmount acould

isof the transmissionapply recordingact not when theprivacy should
used fora device that is alsonon-surreptitious wayin a ondone

communication, recording.”language of the statute covers suchplainthe
(Wash. 2002). 570-A:1,Townsend, 255, RSA IV57 260 n.2v. P.3dState

anyaintercept recording bythe of communicationthat an isstates
aa While eitherpurpose.that can be used for suchelectronic device

beingis of amessaging capableor instantcomputer computer programa
conversation, ofsimultaneously capable beingof also usedmedium each is

Townsend,note, as court in “that therecordingas a device. We did the
in ofamending lightto the statutelegislature may ... wish consider

technologyin Id. As continuesdevelopments technology.” communications
chapterRSA 570-A more difficult for lawdevelop, mayto become

comprehend provisions encompassto if its do notenforcement officers
current forms of communication.

Although intercepted the defendant’swe conclude that Warchol
law,defendant,communications, as ofconclude that the a matterwe

We with arecordingconsented to the of his communications. dealt similar
(1992). Lamontagne,in 575 InState v. 136 N.H.Lamontagne,situation

Apursuant tosearching privatewere a home a warrant.police officers
rang phone identifyingand an officer answered the withouttelephone

officer,speaking,if “Reuben” was theWhen the caller askedhimself.
“Reuben,”not for the calleraffirmatively arrangedanswered andthough

marijuana.to After the caller was arrestedpurchaseto come to the house
suppress telephonethat should thecharged, arguedand he the court
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interceptedconversation because it was in violation of RSA 570-A.chapter
Lamontagne, 136N.H. at 576-77.

We determined that there was no RSAinterception prohibited by
570-Achapter because the caller consented to the officer’s aural

acquisition of the communication. Id. at 578. We pointed out that the
speakofficer heard caller theythe because were partiesboth to the

communication, number,thatand the caller dialed a specific phone heard
line,the onphone being picked up the other end of the personwanted the

on the end the line himother of to hear when he tospoke, and continued
speak personwith the in actuality policewho was a Id. inSimilarly,officer.

case, communication,this the defendant and partiesWarchol were to the
Warchol,the defendant chose to communicate with the defendant thatsaw

Warchol messages,received the he wanted Warchol to to thebe able read
communications, and he continued the conversation.

The presentdifference between the Lamontagnecase and is that in the
present case the byconversation was recorded the IM Inprogram.Yahoo!

stated,Lamontagne, dicta,we in maythat “our decision well have been
different if there had any recordingbeen unauthorized ... theof
communications between the [defendant] and the Id. at 579[officer].”

added).(emphasis uponWe relied the fact that recording, “unlike the aural
acquisition of by recipient call,communications the of a telephone [is]
unknown the recipientto caller unless the of telephonethe call informs the

added).caller that call is beingthe ... Id. (emphasisrecorded.” Unlike
however,persons using telephone,a persons using an messaginginstant

program are aware that their conversations are thebeing recorded. As
stated,trial court aptly is an inherent of“[It] function this form of

appearcommunication for the words to and onremain the computer
screen.” Unlike hypotheticalthe situation we inposed Lamontagne, the
defendant in this case that messageknew the instant communications were

because,being recorded by Warchol as notedwe above:

When persona sends an instant message to another person
online, that ismessage instantaneouslytransmitted to the
recipient, opening a window that parties[chat] allows both to see
the message respond window,and to immediately. The [chat]
while open, complete history messagescontains a of all sent and
received the onlineduring conversation.

Bouse, added).150 329 (emphasisS.W.3d at n.2
Townsend,A similar in above,situation arose involvingdiscussed

(e-mail) Townsend,electronic mail communications. 57 260.P.3d at In that
acase detective posed thirteen-year-oldas a fictitious girl. Id. at 257. The

defendant sent e-mail to containingcommunications the detective
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that he togirl and indications wantedmeetingfor a with theovertures
on theautomaticallyThe werefun” with her. Id. e-mails stored“have

printhisenabling him read them at leisure andcomputer, todetective’s
charged, theId. After he was defendantthem out for later use as evidence.

recording ofthe because theargued suppressthe court must evidencethat
Id. 258. court foundPrivacy Act. at TheWashingtonthe violated thee-mail

act,privacyto thesubjectcommunications werealthough the e-mailthat
not defendant hadof the e-mails was unlawful because therecordingthe

Id. at 260-61. The courtconsented, by recordings.to theimplication,
reasoning:the court’sagreed appellatewith lower

that itexpectationA an with theperson messagesends e-mail
by person.another To beperhaps printedbe read andwill

the first must bereading printing, messagefor oravailable
a whomemory. personon Likecomputer’srecorded another

machine,answering personamessage telephoneon aleaves a
that it will be recorded.message anticipatessends an e-mailwho

having messagetheimplicitlyThat thus consents toperson
computer.on the addressee’srecorded

Mat 260.
machine,answeringonmessagean and a left anmessageLike e-mail

necessary for the intendedmessageof the instant isrecordingthe
Proetbo,See Com. v. 771message.that to read themessageofrecipient

2001)(Pa.823, (“Sending an e-mail or chat-room830 Ct.Sup.A.2d
leaving message answeringon ananalogouscommunication is to a

machine.”). window,above, open,“the while contains aAs we noted [chat]
during the onlinehistory messagesof all sent and receivedcomplete

Bouse, n.2.150S.W.3d at 329conversation.”
messagecourse, has recorded on theOf once that instant been

screen, can, example,it forthecomputer’s memory displayedand on
drive, ancopiedto and to electronicpastedthereafter be saved the hard

document, messaging or the screenprinted programor from the instant
(“The very sendingof thebySee id. sender knows that the natureitself.

communication, including ofof the substancecommunication a record the
downloaded,communication, printed [or]is made and can be savedthe

____”). program itselfoptions messagingare built into the instantThese
stated,in court should come ascomputer general. “[It]As the trialand the

[history window]in the chat onno to the defendant that thesurprise
It takes noprinted.”screen was saved andcomputerDetective Warchol’s

messageto this of instant conversationextraordinary preserve typeeffort
use, personfor there is no to believe that a who receiveslater and reason

mayof criminal activitiestype message containingof instant evidencethis
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preservenot choose to that communication as evidence and tooverturn.it
...police.the

Indeed, instant amessaging proves double-edgedto be sword for a
ofperson wishing solicitingto commit the crime sexchildren for over the

it providesinternet. While immediate access to victims notmightwho
reach,otherwise be within the it trailperpetrator’s provides paperalso a

of to prosecute personevidence that should the recipientintended of the
messageinstant communication choose to turn the evidence over to the

that,police. communication,We conclude although interceptedWarchol a
he did not RSA chapterviolate 570-A because implicitlythe defendant

Thus,consented to ofrecordingthe the communication. the trial court
properly allowed the State to introduce this recorded evidence.

Warchol not only messageobtained recorded evidence of the instant
byconversation in anengaging messageinstant conversation and copying

pasting history document,and the from the chat window into an electronic
he bybut also obtained enablingrecorded evidence IMthe Yahoo!

message archiving feature and saving the record to an electronic
document. Having determined that Warchol’s first notmethod did violate

570-A,chapterRSA we now turn to his second method.
itWe first note that is unclear from the record and the parties’ briefs

exactly message works,how the archive feature of Yahoo! IM and whether
nenabling that feature interceptionwould constitute its ow­ aof

Further,communication. it exactlyis unclear what the State introduced as
communication; i.e.,recorded evidence of the whether the State introduced

separatetwo records throughthat Warchol obtained twothe above-­
methods,described or onlywhether the State introduced a ofsingle record

the communication that Warchol happened to obtain twothrough those
not, however,methods. We need remand findings.this case for further

If the sought onlyState to introduce pieceone of evidence obtained
methods,through two we notneed address whether Warchol obtained the

evidence in of chapterviolation RSA 570-A by theemploying second
method, alreadybecause we have thatconcluded he obtained the recorded

legally byevidence Inemploying MacMillan,the first method. State v. we
thatheld even if a illegally intercepteddetective a bycommunication

it,recording he could still totestify his personal knowledge of that
by MacMillan,communication that he had legalobtained means. State v.

(2005).67, 72-73152N.H. Similarly, we conclude that ifhere even Warchol
illegally theintercepted messageinstant bycommunication theenabling

feature,Yahoo! IM message archiving the State could still properly
method,introduce evidence Warchol throughobtained the first which we

have determined that lawfully.Warchol obtained
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ofhand, recordingstwoIf, separateintroducedon the Statethe other
theconversation, courtnot address whetherwe needmessagethe instant

therecording byobtainedto introduce theallowed the Stateproperly
tothe Statecourt allowedproperlymethod because the trialsecond

he copiedthat obtained whenrecordingevidence of the Warcholintroduce
into document.an electronichistorythe from the chat windowpastedand

inadmittedthe method wasrecording byif the obtained secondEven
thea doubt aserror, beyond reasonableerror would be harmlessthat

recording,evidence, lawfully-obtainedin to theidentical form and content
(2004).Cossette, 355, 357151N.H.cumulative. State v.merelyis

Fourth, Fifth, andthethat in his brief the defendant referencesWe note
One,Constitution, PartandAmendments of the FederalFourteenth

Constitution.Hampshireof the NewFifteen and NineteenArticles
arguments, wedevelopednot his constitutionalBecause the defendant has

(1996)Chick, 503,141 504State v. N.H.to address them. Seedecline
waived);argumentto claim rendersconstitutional(passing reference

(“off-hand(1988)Fearon, 494, of130 499 invocations”Keenan v. N.H.
authoritynor warrantby argumentneitherrights supportedconstitutional

consideration).no extended

Affirmed.
Duggan Galway,Broderick, C.J., JJ.,and and concurred.

Compensation Appeals Board
No. 2004-503

Appeal Perryof MacDonald
(New Board)Compensation AppealsHampshire

18, 2005Argued: May
18, 2005JulyOpinion Issued:

Mathieu, Couture, PLLC, ofCoolidge, Barrington & Somersworth
on for(Gregory orally), petitioner.R. Couture the brief and the

(John B.Schulte,Law B. on theJohn of Manchester SchulteOffices of
orally), respondents.brief and for the


