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Devine, Branch, (DonaldP.A.,Millimet & of Manchester E. Gardner
brief,and Brian onJ.S. Cullen and Mr. orally),the Gardner and Robert C.

James, Patterson, York,of brief,New on forthe defendants Watchtower
York,Bible & Tract Society of New Inc. and Wilton Congregation of

Jehovah’s Witnesses.

Broderick, The plaintiffs,C.J. Holly Berry and Heather Berry, appeal
J.)orders of the Superior Court (Groff, dismissing their claims. We affirm.

I

plaintiffsThe anbrought damages defendants,action for against the
& York, (Watchtower);Watchtower Bible Tract ofSociety New Inc. the

(WiltonWilton Congregation of Jehovah’s Witnesses Congregation); and
father, injuriestheir Paul forBerry, from sexual and other allegedlyabuse

by Berry.committed itAlthough is unclear from Berrythe record whether
defendant,remains a he is in appeal.not involved this

plaintiffs’ againstThe claims Watchtower and Wilton Congregation are
mother,upon Poisson,based that theirallegations Sara informed certain

of abuse,elders the Wilton Congregation about purportedthe and that
they reportfailed to it to law enforcement authorities and improperly
counseled Poisson about how she should handle allegedthe abuse.
Specifically, plaintiffs allegedthe that Watchtower and Wilton
Congregation were innegligent failing reportto suspectedthe abuse
(Count I); (Countbreached their fiduciary by II);duties to itfailing report
breached their common law duties by failing reportto the abuse as

(2002) (Countrequired by III);RSA 169-C:29 engagedand in willful
(Count IV).ofconcealment the abuse

Watchtower and Wilton Congregation summarymoved for judgment on
claims, (1)all asserting, otheramong things, that: the religious privilege

(1997)identified in RSA 516:35 and New ofHampshire Rule Evidence 505
(Rule 505) precluded them from making of anydisclosure confidential

(2)information plaintiffs’obtained from the parents; they had no common
(3)law or fiduciary duty abuse;to theprotect plaintiffs from and the

statute,reporting 169-C:29,RSA did not a private rightcreate of action.
Eno, (1995),Relying upon Marquay v. 139 N.H. 708 trialthe court ruled

that RSA 169-C:29 did not a private rightcreate of action and that the
elders did not plaintiffsowe the any fiduciary duty. court,The trial
however, concluded that Watchtower and Wilton didCongregation have a
common toduty protect plaintiffslaw the from Finally, regardabuse. with

statute,to the reporting the trial court ruled appliedthat it to “any other
person,” and appliedthus to Watchtower and Congregation.Wilton
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elders wereruled that theevidentiary the courtFollowing hearing,an
matters505 and that theof Rulepurposesministers forordained

that“of a naturewere suchthe motherby plaintiffs’themwithdiscussed
confidentiality.” Theofsubject requirementto thediscussions [were]the

“[wjithout and Mr.of Ms. Poissonwaiver boththecourt concluded that
andthe privilege [couldmaintainobligated to]Berry, [werethe Elders

confidentiality,requiresRule 505information.” Becauseanydisclosenot]
notCongregationWilton didandthat Watchtowercourt determinedthe

abuse, thedespiteallegedtheor discloseduty reporta tohave
court ruled thatAccordingly, thestatute.reportingof therequirements

dutypremised on thearenegligenceclaims ofplaintiffs’the extent the“to
abuse,ofor childallegationsthe admissionsreportof tothe defendants

action dismissed.”[their] [is]
ofcomplained2008, ruled that all conductIn the trial courtNovember

deceit,ornegligencein lawby sounding commonplaintiffs,the whether
amalpractice” and that it would bethe of “clericalheadingfell under

the First Amendment for theClause ofviolation of the Establishment
law, inpolicies, practicesor theto churchinterpretcourt “review and

omitted.) allAccordingly,(Quotationof claims.”determination the
Congregation wereagainstclaims Watchtower and Wiltonremaining

appealThis followed.dismissed.

II

(1)issues, inincluding: whether the eldersplaintiffsThe raise several
report allegedto the abuseCongregation requiredwerethe Wilton

(2)statute, 169-C:29;RSA whetherreportingto child abusepursuant the
evidentiaryof“clergy” purposesfor theJehovah’s Witness elders are

(3)505;516:35; thesee RSA N.H.R. Ev. whetherreligious privilege,
non-privatethe communication is areligious privilege applies when

(4)parties;communication whetherpresencein of thirdmade the
dutya to theCongregation owe common lawWatchtower and Wilton

(5)them;to theprotectto action whetherplaintiffs take remedial
(6) inquirywhether ansupersedes religious privilege;thereporting statute

to thoseCongregationof and Wilton discoverinto the conduct Watchtower
allegedin the abuse violates theplaintiffs’actions taken relation to

(7) inquirysuch an violates thereligious privilege; and whether
injudicial intervention ecclesiasticalagainstClause’s ruleEstablishment

disputes.
by summary judgmentofof the claims wereplaintiffs’ disposedSome

grant ofreviewing“In aby trial court.and some were dismissed the
evidence, alland other andlook at the affidavitssummary judgment, we

therefrom, in the most favorable to thelightdrawnproperlyinferences
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481,non-moving party.” v. Town 143Wolfboro, N.H. 484Sandford of
(1999) omitted).(quotation “If ofour review that evidence discloses no

fact,genuine issue of material and if moving partythe is entitled to
law,judgment as a of we affirm ofgrant summarymatter will the

omitted).judgment.” (quotationsId. and In reviewingbrackets the trial
dismiss,grantcourt’s of a motion to “our task is to whether theascertain

pleaded inallegations plaintiff’s reasonablythe writ are asusceptible of
recovery.” Area,that would permit Rayeskiconstruction v. 146Gunstock
omitted).(2001)495, (quotationN.H. 496 pleaded“We assume all facts in

true,plaintiff’sthe writ are and construe allwe reasonable inferences
indrawn from those facts the favor.” in aplaintiff’s engageId. “We then

inquirythreshold that the facts in againsttests the thecomplaint
omitted).applicable law.” Id. (quotation

Ill

inSara Poisson and Paul were married 1980Berry and moved to
inGreenville 1984.Poisson’s adaughter, Holly, priorwas born of marriage

Heather,in daughter,1978. Poisson and Berry’s was born in 1982. Both
practicingPoisson and her husband were Jehovah’s Witnesses.

faith,In bythe Jehovah’s Witness are governingelders selected the
body of congregation congregation’sthe local to be the spiritual leaders.

layElders are who do formalpeople any religiousnot have ortraining
Theyeducation. hold secular employment and are not compensated for

their work as As they responsible meetingelders. elders are for with
individual congregation requestedmembers of the when to do so and
working identify providewith them to problems and counsel. Inspiritual

time,the Wilton atCongregation, any given there were five to ten elders.
plaintiffs thatallege approached seekingThe Poisson the elders

spiritual advice havingbecause she and her husband were marital
problems, verbal,which mental Inphysical responseincluded and abuse.
to requests, coupleher the elders theprovided spiritualwith advice and
assistance, which joint prayers,included Bible andreadings, discussion of

Scripturesthe application Accordingfor to their identified toproblems.
Poisson, she onreported separateto the elders ten to twelve occasions that
her husband theirabusing plaintiffswas children. The further thatallege

with to ofpublishers, policies practices“[i]n accord directions and the
Witnesses,organization of theJehovah’s elders ... told the Plaintiffs’

keep organizationmother she should the matter within the of Jehovah’s
2000,In ofBerryWitnesses.” was convicted sexually assaulting Holly

(2002).when she a v. 148young Berry,was child. State N.H. 88
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IV

required169-C:29of RSAlanguageargue plainthat theplaintiffsThe
tochild abusereport suspectedto theCongregationof Wiltonelders the

argueCongx-egationand Wiltonauthorities. Watchtowerenforcementlaw
had reason tono that the elderspresented evidenceplaintiffsthat the

169-0:29that RSAinjury and furtherphysicalorsuspect sexual abuse
to abuse.remedy report suspectedfor their failurenot a civildoes provide

provides:RSA 169-C:29

examiner,county psychiatrist,surgeon, medicalAny physician,
dentist,resident, intern, osteopath, chiropractor,optometrist,

nurse, hospital personnel...,therapist, registeredpsychologist,
official,teacher, schoolschoolpractitioner,ScienceChristian

worker,counselor, worker, anynurse, day caresocialschool
official,worker, priest,care law enforcementother child or foster

minister, suspecttoany havingor other reasonpersonrabbi or
inreportor shall the sameneglectedthat a child has been abused

chapter.accordance with this

abused, orsexuallychildrenAn child” includes who have been“abused
(2002). trial courtRSA 169-C:3 Theinjured.orphysically psychologically

thatheld

are onplaintiffs’ negligence premisedthe ofto the extent claims
allegationsthe or admissionsreportof todutythe the defendants

abuse, must be dismissed. Theplaintiffs’of child the action
fromPrivilege disclosingby ReligioustheElders were barred

noanyone dutyto and thusany allegationsthe or admissionsof
allegations could have arisen.reportto the

statutereportingtrial court the child abuseconcur with the thatWe
withremedy complya for its violation. Failure togivenot rise to civildoes

any provisionknowinglya violates“[alnyonethe statute is crime and who
reportingof 169-C:39. The statute... a misdemeanor.” RSAguilty[is]

not, however, right of action for its violation.support privateadoes
deciding, that theassuming,139 N.H. at 715. Even withoutMarquay,

report child abuse to lawobligation suspectedelders had an to
damagesforauthorities, plaintiffsthe have no cause of actionenforcement

Accordingly,do we need not decidebased on the elders’ failure to so.
for of thequalify “clergy” purposeselders aswhether Jehovah’s Witness

evidentiary religious privilege.
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V

plaintiffsThe further contend that Congre-Watchtower and Wilton
gation dutyhad a common law to take remedial protectaction to the

aplaintiffs special relationship,due to a fiduciary relationship theand/or
special that,circumstances this case. While inacknowledging general,of a

others,person has no affirmative toduty analogizedaid the trial court this
personcase to the limited circumstances in which a toduty preventhas a

a applied balancingforeseeable harm to third and a toparty test
duty placeddetermine whether such a should be on Watchtower and

case,Wilton ofCongregation. Under the facts this the court declared that
them,duty placed uponsuch a “little burden” requiring “only common

sense advice to the church member and thereportinga of abuse to the
authorities.” The trial court concluded the importancethat social of
protecting outweighedthe from sexualplaintiffs abuse the ofimportance
immunizing the from liability.defendants extended

Whether a in aduty particular setting questionexists is a of law.
(2000).190,Iannelli v. Burger King 145 N.H. 193 aCorp., duty,“Absent

Co.,there no v.negligence.” 653,is Walls Management 137 N.H.Oxford
(1993).656 Recognizing the “fundamental unfairness holding privateof

responsiblecitizens unanticipated parties,”for the criminal acts of third
Docusearch, (2003),148,v. 149Remsburg N.H. 153-54 court hasthis

identified three exceptions generallimited to the rule that nocitizens have
(1)such at commonduty speciallaw: where there is a relationship between

(2)parties; specialthe where circumstances includingexist situations
where the defendant’s acts create an “especial temptation and

misconduct; (3)opportunity” for the criminal or where isdutythe
voluntarily plaintiffsassumed. Id. argueThe that the first two of these
exceptions apply disagree.here. We

The plaintiffs argue specialthat a relationship existed between them
and CongregationWatchtower and Wilton “[they] familybecause and their
were members of the Wilton toCongregation and relied their detriment on

moral,elders of the congregation spiritual practicalfor Inguidance.”and
addition, the plaintiffs argue “knowingthat that [Jehovah’s Witness]
adherents were not speak uponadmonished to to secular authorities the
pains of indisfellowship, Defendants this case facilitated ‘an especial
temptation opportunityand criminal byfor misconduct’ torefusing report
the abuse themselves.”

(SECOND) (1965),§Under the RESTATEMENT OF 314A “specialTORTS
relationships” giving duty protectrise to a to aid or fromindividuals the
criminal acts of others “are those of common earrier/passenger,
innkeeper/guest, byand one who requiredis law to takelandowner/invitee
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such asunder circumstancescustody of anothervoluntarilyor who takes
v.Dupontprotection.”foropportunitiesthe of his normalto otherdeprive

(2002)706, ellipsis,(quotation,147 710Technologies, N.H.Aavid Thermal
omitted). partiesthe determines whether“The relation ofand brackets

party for the benefitby uponlaw oneimposedto use due care isany duty
v.duty.”no Guitarinino there isrelationship,If there isof another.

omitted).(1953)118, 119 (quotationCompany, 98 N.H.
and certain schoolrelationship studentsspecialIn a betweenMarquay,

ofrecognized because thedutyrise a of care wasgiving toemployees
attendance, parents andexpectationthe ofschoolcompulsory character of

generaland theuponfor reliance a safe school environmentstudents and
717. In this case139 N.H. atsociety Marquay,to of education.importance

is notChurch attendanceof the same considerations.there are none
tookactsallegation Berry’s alleged abusiveis no thatcompulsory. There

activities.during congregation-relatedorplace congregation propertyon
custody controlunder the orthe wereallegation plaintiffsis no thatThere

Lindala,v.Meyertime. SeeCongregation anyator Wiltonof Watchtower
2004)(Minn. that control635, (rejecting claimApp.640 Ct.675 N.W.2d

fact,In thespecial relationship).aon advice createsfaith-basedpremised
custody andunder thethe were at all timesplaintiffsevidence is that

parents.of theirprotection

any relationshipspecialthat establishpresentThere are no factors
SeeCongregation.orand Wiltonplaintiffsthe Watchtowerbetween

(Ct.399, 406Ct., App.2dSuperior Rptr.v. 50 Cal.BishopRoman Catholic
1996) (no a church and itsexists betweenspecial relationship

onduty partcommon law theamorphous“The of ancreationparishioners).
protectrequiring it to itsvoluntary organizationa otherof church or

liabilityto both unlimited andgivefrom each other would risemembers
v. BibleBryanto R. Watchtowerproportion culpability.”of allliability out

(Me. 1999) omitted),839, cert.Soc., 847 (quotation738 A.2d& Tract
(2000) hedenied, (parishioner’s sexually1189 that wasallegation528 U.S.

notwhen he a child did establishby an adult church member wasassaulted
fact of thedespitechurch that elders knewspecial relationship with

abuse). ormembershipfact of churchWe to hold that thedecline
specialcreates aby parentsto the plaintiffs’adherence church doctrine

orand Watchtower Wiltonrelationship plaintiffsbetween the
Congregation.

specialthe assertion thatplaintiffs’withdisagreeWe also
temptationan andespecialin this case such thatcircumstances exist
bymisconduct created WatchtowerBerry’s criminal wasopportunity for

createdallegationno that the eldersCongregation.and There isWilton
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any noted,foropportunity Berry daughters.to abuse his As there was no
allegation that allegedthe abuse took on orplace congregation property at

nocongregation-related allegationactivities. There is that the elders acted
in any way bythan providing spiritual guidanceother and scriptural
advice, at the of therequest plaintiffs’ plaintiffsmother. We hold that the

specialhave failed to establish a relationshipeither with the ordefendants
that special circumstances existed in which Watchtower and Wilton
Congregation especial temptationcreated an for bycriminal conduct
Berry. Consequently, dutythere is no common law running from
Watchtower and Wilton to the trialCongregation plaintiffs and the court’s

aruling duty requiringthat existed Watchtower and Wilton Congregation
dispenseto “common to thesense advice church a reportingmember and

of the abuse to the authorities” is erroneous as a matter of law.
specialThe circumstances exception should never triggered bybe the

mere offailure a citizen to orreport suspectedactual conduct tocriminal
law byenforcement authorities or a citizen’s improper advice concerning

responsean toappropriate complaints activity. Otherwise,of criminal the
general imposes dutyrule which no on preventcitizens to the criminal acts

partiesof third will up liabilitybe swallowed and civil unreasonably
suggestsextended. The dissent that if the elders had counseled Poisson to

report the toabuse secular theyauthorities would have satisfied their
law duty plaintiffs,common to the ifeven Poisson notdid follow their

Apparently, knowledge byadvice. allegedthe elders of criminal conduct
reportand a failure to it would not be tosufficient create civil butliability

failure to dispense proper advice to the person disclosing the conduct
Poisson, however,would be. had her independentown and overarching

duty protectto her perpetrated bychildren from abuse her husband and
ahad common law obligation to intervene ofregardless any advice she

No specialreceived. circumstances in justifyexist this case to civil liability
against or Congregation.Watchtower Wilton

In both Iannelli Remsburg, relies,and on which the dissent the
activitydefendants were inengaged commercial and towere held have a

duty preventto criminal activity patronsforeseeable directed oneither to
their premises or to about they sellingindividuals whom were otherwise
private hard-to-gatheror information. In both cases the defendants

control,exercised either over commercial property theyor information
sold to third parties. Their andactivities conduct created a orcondition

a ofenhanced foreseeable risk criminal theyconduct which could
independently Ianelli,and affirmatively 193-95;control. 145 N.H. at

149 N.H.Remsburg, at 153-55. The same inwas true whereDupont,
workplace supervisors allegedly did not act inappropriately anprotecting
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premises. Dupont, 147N.H.workplacefrom a criminal attack onemployee
713-14.at

us, insimilarly They,not situated.In the the elders werecase before
leaders, activityof criminalallegedroles church learnedtheir as

did not own or control andCongregationon Wiltonhappening property
not thefamily The elders did createoccurring solely between members.

nor its cessation or continuation.of harm to the children controlrisk
ainvested them withAlthough Congregationin the Wiltonpositionstheir

abuse,stopto the itreasonably possiblemoral to do allstrong obligation
lawobligationto a moral into a commonbe transforminappropriatewould

duty.
civillyfor failure tonarrowly responsiblelaw defines thoseThe common

allegedIf ofparties. knowledgeassaults third mereprevent bycriminal
in a orimprudent responseadvice to disclosurecriminal conduct or offered

circumstance,” friends,discovery a then close“specialcan create
of civil liabilitywill find themselves at riskneighbors familyand extended

theydid and which exercise no control.theyfor situations not create over
a duty, privatecontrol that would rise to a citizengiveWithout sufficient
preventfor to ofliabilitybe immune from civil failure criminal actsshould

others.
persons report suspectedRSA to child abuserequires169-C:29 certain

uponlaw are called here toto enforcement authorities. While we not
requirement, generally sufficientlyof that this is adetermine the extent

protectto it unwise to expandeffective mechanism victims and would be
liability imposed privatethe current limits of civil citizens effectupon to

what the criminal law already requires.

Eno,inFinally, on v.plaintiffs argue, Marquaythe reliance that
aCongregation fiduciary dutyWatchtower and Wilton owed them of care

bywhen the elders became aware of the abuse their Wepurported father.
Rather,agree fiduciarydo not identified heldMarquay duty.that a we

that the liable of its employeesschool was for the criminal acts certain of
the a dutybecause school had breached common law based theupon

relationship“schoolsprinciple specialthat share a with students entrusted
Nothingtheir at inMarquay,to care.” 139 N.H. 717. the record indicates

plaintiffs ofthat the here were entrusted to the care Watchtower or Wilton
Rather,Congregation. plaintiffs’ allegations uponthe are based their

parents’ relationship with the elders and communications between their
and “Aparents fiduciary relationshipthe elders. ... exists wherever

acquiredinfluence has reposedhas been and abused or confidence been
458, 462betrayed.” Plymouthand Schneider v. 144 N.H.College,State

(1999) omitted).(quotation recognized, plaintiffstrial the didAs the court
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not thatallege acquiredthe elders influence over or thatthem their
inhad been the and thatreposedconfidence elders these basic“[w]ithout

facts, fiduciarycan agree.there be no Werelationship.”
we hold that Wilton CongregationBecause Watchtower and have no

duty protect plaintiffscommon law to the and that plaintiffs maythe not
bring private allegeda cause of action for the thefailure of elders to

169-C:29,comply with RSA we affirm the trial court’s dismissal of the
action,plaintiffs’ not, therefore,albeit for different Wereasons. need

remainingaddress the arguments.

Affirmed.

Duggan, JJ., concurred; Dalianis, J.,andNadeau concurred in part
in part.and dissented

DALIANIS, J., in part in Iconcurring dissenting part.and While agree
majority statute, (2002),with the that reportingthe RSA 169-C:29 does not

agive violation,rise to civil for its thatremedy and there no fiduciarywas
relationship defendants,between the and Iplaintiffs disagreethe with its

thatconclusion defendant Wilton ofCongregation Jehovah’s Witnesses
(Wilton noCongregation) duty I,had common plaintiffs.law towards the
therefore, respectfully from that ofpart opinion.dissent the majority

In v. Management Co., 653, (1993),Walls 137 N.H. 658 weOxford
four exceptionselucidated to the general rule that individuals are not

(1)forresponsible the ofcriminal attacks others: when is a specialthere
(2) defendant anrelationship; especial temptationwhere the creates and

misconduct,foropportunity criminal also called the special circumstances
(3)Docusearch, (2003);seeexception, Remsburg 148,v. 149 N.H. 154 the

(4)of overriding foreseeability;existence and when one voluntarily
duty. Walls,theassumes 137 N.H. at Although rejected658-59. we the

prospect liability upon overriding foreseeabilityof based the exception in
659,case,that atid. we it inarguably upon Burgerrelied Iannelli v. King

190, (2000),Corp., N.H.145 194 we awhere found commercial
protectestablishment had a duty to a customer from criminalthe conduct

of a ofgroup patrons, assault,in this case because group’sthe behavior
toleading up the assault a riskcreated foreseeable of harm.

In v.Dupont 706, (2002),Aavid Thermal 147 709Technologies, N.H. we
listed only exceptions generalthree to the that privaterule a citizen has no
duty protectto others from the criminal of parties,attacks third excluding

overridingthe foreseeability exception, though we citingdid so while the
case,Iannelli which arguably relied thatupon exception. recently,Most in

Docusearch,v.Remsburg againwe not specificallydid address the
overriding foreseeability exception, explainedbut generalthat the rule
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private citizensholdingunfairness ofin the fundamental“groundedwas
Remsburg,parties----”of thirdunanticipatedfor the actsresponsible

added).(emphasis149 154N.H. at
overridingthemerges what once wasRemsburgThe indecision

exception, whichspecial circumstancesexception with theforeseeability
temptation opportunityandespecialis anincludes situations where there

exceptiondefendant. Thisbrought byabout thefor criminal misconduct
hisor realize thatrule a who realizes shouldpartyfollows from the that
ofan unreasonable riska which involvesconduct has created condition

preventto that riskto has a to exercise reasonable caredutyharm another
has anthe defendant’s conduct createdoccurring.from “Where

misconduct, a is owed to thosedutyrisk of criminalunreasonable
added).(emphasisId.endangered.”foreseeably

isexception in our case lawoverriding foreseeabilityThe status of the
note, athowever, foreseeability of harm has least beennot clear. I that the

analysis through the circumstancesincorporated liability specialinto our
149 154. Other have also usedexception. Remsburg,See N.H. at courts

analysisa factor in a to the existenceforeseeability separateas determine
See, 551duty. e.g., Regents University California,aof Tarasoff v. of of

(Cal. America,334, Inc.,1976); v. 97 Cal.BoyP.2d 342 Juarez Scouts of
(Tex.(Ct.12, 29 2000); Franklin, 921,2d Doe v. 930 927Rptr. App. S.W.3d

(Mich.1996); Robertson, 834,v. App.Babula 536 N.W.2d 837 Ct.App.
(Colo.53, 1999);1995); v. v.Goff, McGlynnSolano 985 P.2d 54 Ct. App.

(N.J.99, 1981);432 104 alsoParking Authority,Newark A.2d see
(Second) (1965). Thus,B 88§Restatement Of Torts 302 at the rule

dutythat foreseeability inextricably together,and are bound Manchenton
298, (1992),Auto Leasing Corp.,v. 135 N.H. 304 retains some evenforce

bywhen we faced with acts perpetrated parties.are criminal third
to ifWe review motions dismiss to determine the plaintiff’s allegations

reasonably susceptible recovery.are of a construction that permitwould
in a inengage inquiryWe then that tests the facts writthreshold the

ofagainst applicablethe In so we assume the truth all well-doing,law.
inpleaded alleged by plaintiff, construing lightfacts the all inferences the

plaintiff. Dupont,most to the 147N.H. at 709.favorable
Hollyplaintiffs allege following BerryThe the facts. was born on

13,1978; sexually by BerryDecember she Paulphysicallywas and abused
27, 1982;1983 Berry Mayfrom until 1989. Heather born on she waswas

sexually by Berry agesand Paul between the of threephysically abused
and six.

encourages report problemsThe Jehovah’s faith its members toWitness
among congregation organization,members of the to elders within the and

During physicalnot to secular the when the and sexualperiodauthorities.
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abuse was Sara Poisson made ten to theoccurring, reportstwelve to elders
of the that husbandCongregation abusing daughters,Wilton her was her

plaintiffs.the The meetings Berryelders scheduled with Poisson and Paul
to problems theycounsel them about the inexperiencingwere their

Berry was at themarriage. present meetings. alwaysThere were two
elders at the The didmeetings. reportelders not the abuse theongoing
plaintiffs suffering,were report Theyand instructed Poisson not to it. told

to toher “be silent about the abuse and be a better wife.”
upon Iallegations,Based these believe that defendant Wilton

Congregation anticipate Berry’shad reason to criminal and that itconduct
facilitating Berry’screated a situation conduct. I find aAccordingly, duty

above,upon specialbased the circumstances Asexception. noted this
exception includes when the for criminalopportunity misconduct is

Iannelli,ofbrought byabout the actions or inactions the defendant. 145
preciseN.H. at 194. The exact or need not haveinjuriesoccurrence been

foreseeable, id., in theythis case Thethough arguably were. Wilton
ofCongregation being plaintiffswas aware the harm onperpetrated the

repeatedthrough reports. reports years,Due to the number of over the it
was aware that abuse ongoing.also the was

majorityThe inallegation anynotes: “There is no that the elders acted
way by guidance advice,than providing spiritual scripturalother and at

ofrequest plaintiffs’ analysisthe the mother.” The of themajority’s special
exception plaintiffs’circumstances does not address the thatallegation the

elders the Congregation reportof Wilton instructed Poisson not to the
difference, however,abuse to secular I no meaningfulauthorities. find

case,allegedbetween the facts in specialthis and the facts of the
uponcircumstances cases the 149by majority. Remsburg,relied See N.H.

(risk misconduct,at 154-55 of criminal including stalking identityand
theft, foreseeable,sufficiently special imposedtherefore circumstances
duty on to care inprivate investigator disclosingexercise reasonable third

client); Walls,party’s information to 137 659 to(dutyN.H. at protect
from attack maytenants criminal arise when landlord has created or is

forresponsible a known defective that foreseeablycondition enhanced risk
attack).of majority uponThe characterizes these as relyingcases the

I retrospectiveelement of control. do not find this ofstatement the law
persuasive.

case,In this of notCongregation onlythe elders defendant Wilton
Berrycreated an for Paul toopportunity abusing plaintiffscontinue the

inaction,precisely because of their actively continuingbut facilitated the
Further,theirbyabuse instruction to not to act. thePoisson elders

Poisson to inreport presenceinstructed not the abuse the of the abuser
himself. It is not infer that Berry abusingunreasonable to continued the
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not goingin that Poisson wasknowledgetheplaintiffs, daughters,his safe
authorities.to him to secularreport

of Poisson’swere awareCongregationof WiltonThe elders the
Yet, despiteoutside theagainst seeking help.theunderstanding policyof

of the Wiltondifferent times to different eldersreports, made atnumerous
from secularhelpto seeknone of them advised herCongregation,

help,her not to seek suchauthorities, at some of them instructedand least
abuse. BecauseBerry patternto continue his ofeffectively allowing Paul
to the Wiltonto foreseeableplaintiffsthe harm done the was

inaction,and the Wiltonbyboth actionand facilitated itsCongregation,
it.a the fromduty protect plaintiffshad toCongregation

friendsslopedown a where andmajority heading slipperyThe fears
anfor advice. This is unusualliability givingrelatives will face tort bad

case, however, I it its alone. The factsuponand would decide based facts
in ofdutythe case were the elders’ awareness Poisson’screating this

beliefs, abusingthe that her was the one thereligious fact husband
children, knowledge years,elders’ of abuse over the theirthe the

specificfailure to her to their instruction tohelp,continued counsel seek
facthelp guidanceher she relied their and the thatuponnot to seek when

they Berry’sin circumstances created anpresence. specialdid so These
Berry plaintiffs.for to continue theopportunity abusing

limitedphysicalChildren who are victims of and sexual abuse are in
themselves, when abuser isability protect especiallytheir to their a

fact,recognized andparent. legislatureThe has this has attached criminal
abuse,reportto fails to no matterliability any person suspectedwho child

child, if Recognizingconnection RSAany.what their to the See 169-C:29. a
to to seekduty through counseling parentcommon law children aprotect

help, our concern for theaccuratelywould reflect collective vulnerable
child abuseclass of victims.

that, duty maytrial court to the a common lawThe found extent have
existed, religious privilege disclosingthe barred the defendants from the

concluded, therefore,R. The trial that anyabuse. See N.H. Ev. 505. court
bythe to orallegations duty failing reportthat defendants breached their

disclose the abuse could not stand. does not address whethermajorityThe
by religiousthe were barred from the thedisclosingdefendants abuse

I itprivilege, and to address well because I find that Wiltondecline as
dutyCongregation’s simply by counselingcould have been satisfied
thereportPoisson to abuse to secular authorities.

claimed, in the Wiltonplaintiffs aggregate,The also the that
failing helpwas in PoissonCongregation negligent to instruct to seek and

the plaintiffs Congregation.treatment for outside the The trial court
counseling.claims asremaining negligentclassified these claims for The
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trial court found investigation bythat into claims wasthese barred the
Constitution,First Amendment of the Federal suchconcluding that

investigation inwould result “excessive government entanglement with
religion.”

disagreeI with court’sthe trial characterization of this Theinquiry.
“CongressFirst Amendment make no respectingstates: shall law an

thereof____”orestablishment of freereligion, prohibiting the exercise
Const, It applicable throughU.S. amend. I. is to the States the

(1940).Connecticut, 296,303Fourteenth v. 310Amendment. Cantwell U.S.
two“[T]he Amendment embraces to andconcepts, believe—freedom

absolute,to act.freedom The first is but in nature of secondthings,the the
prohibitioncannot be.” Id. at 303-04. extends“[T]he to common law

provisions statutory O’Connell,as well as v. 986enactments.” Smith F.
73,77 (D.R.1.1997).Supp.

countryCourts around are split againstthe on whether civil suits
religious entities or officials permittedtheir are under Firstthe

theories,Amendment. These suits have been brought manyunder
including fiduciary duty,breach of law negligence, negligentcommon

negligent Doe,andsupervision hiring, counseling.and See Malicki v. 814
2002)(Fla.347,2dSo. 357-58 (summarizing litigation from around the

country); Morrison,Roman Diocese v.Catholic Jackson 905 So. 2dof
(Miss. 2005)1213, 1256-61 (listing federalstate and -court decisions on

issue).sideeither of the
Constitution,argumentsThe defendants make no to thespecific State

rely uponbut the Federal Constitution The Supremealone. United States
Court’s cases Freeconcerning the Exercise Clause

the thatgeneral propositionestablish that a law is neutral ofand
needgeneral applicability justified bynot be a compelling
even ifgovernmental interest the law has the incidental ofeffect

burdening religiousa particular practice____ Neutrality and
interrelated____Aaregeneral applicability failing satisfylaw to

requirements justifiedthese must be aby compelling govern-
mental interest and must be tonarrowly tailored advance that
interest.

Hialeah, 520,Aye,Church Lukumi Babalu Inc. v. 508 531-32U.S.of
(citation(1993) omitted).
SupremeThe Court never held that prohibitablehas “when otherwise

convictions,is accompanied religious onlyconduct not theby convictions
governmentalbut the conduct itself must be- free from regulation.”

Div., Smith, 872,v.Employment Dept.Ore. Human Res. 494 882U.S.of
(1990). challenge, necessary“[I]n order to launch a free exercise it is to
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theoperates againstitof the enactment asthe coercive effectshow
Malicki, at 354814 2din the of his So.practice religion.”individual

omitted). establishing“A of conductstandardsand brackets law(quotation
to thoseexercise unless adherenceimplicatenot the free clausedoes

O’Connell, Supp.religious activity.” F.interferes with some 986standards
at 78.

only actuallyis when laws“The Free Exercise Clause violated conflict
impose eitherpenaltiesdoctrines thereforereligion’s specifica andwith

infor refusing engagein motivated or toengaging religiouslyfor conduct
Bishopv. Roman Catholicprohibited conduct.” Fortinreligiously of

(Me. 2005)1208, omitted;Portland, emphasis1227 (quotation871 A.2d
added). government placedwhether has a substantialinquiryThe “asks

....”religious practiceon the of a central orburden observation belief
378,493v. Bd. 384-85Swaggart Equalization,Ministries Cal. U.S.of

added).(1990) omitted; Firstemphasis entity claimingThe(quotation
orprotection identify specific religiousmust “a doctrineAmendment

Fortin, 871 A.2dby pursuitthat will burdened” of the lawsuit.practice be
1226.at

a specific religiousdefendants in this case have not identifiedThe
by recognitionor that would be a of a commonpracticedoctrine burdened

allegedhave not thatduty protect plaintiffs.law to the The defendants
counseling to seek or eventhey help,were forbidden from Poisson outside

seekingfaith its fromprohibitsthat the Jehovah’s Witness members
Therefore, I hold of thehelp.outside would that the Free Exercise Clause

lawsuit, as tenet ofplaintiffs’First Amendment does not bar the no central
aby finding duty.the faith would be burdened of a common law

created,Further, law, regulateor that wouldlegislatively judicially“[a]
not Firstreligiously motivated does violate thepreventor conduct

if in theoutweighsAmendment the State’s interests law’s enforcementthe
the of Alberts v.imposes religion.”burden that the law on free exercise

(Mass. 1985).Devine, 113, 123 duty479 if the of arecognitionN.E.2d Even
Poisson from of thehelpto counsel to seek the authorities violated a tenet

hold,faith, I ofrecognitionJehovah’s Witness would in the State’s obvious
abuse,in children from that the burden on the freeprotectinginterest

religionof the is minimal.exercise defendants’
(1)State action not violate the if: it has adoes Establishment Clause

(2) “its or effect that neitherpurpose; principal primary [is]secular one
(3)and notreligion”;advances nor inhibits it does “foster an excessive

Kurtzman,v. 403 U.S.government entanglement religion.”with Lemon
(1971).602, any612-13 argue inquiryThe defendants that into the counsel

to Poisson foster withgiven government entanglementwould excessive
as it the trial to evaluate doctrinereligion, require religiouswould court
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religious counseling.and the substance ofquality They argueand that
such for “clergyan to a claim a ofinquiry malpractice,”amounts cause

byaction 47recognized anywhich has not been court. Am. Jur. TrialsSee
2004).(1993271, 288 Supp.&

The do not thechallenge plaintiffs’ upondefendants claim either of the
first parts Supremetwo of the Lemon test. The United CourtStates has

however, test,recognized, partthat of the entanglementthe third the
factor, simplyis as an of the intosignificant aspect inquiry the of theeffect

action, Felton,government the second the test. v.part Agostiniof 521 U.S.
(1997).203, inquiry233 I do not find that the into given bythe advice the

Congregationelders of the would have as principal primaryWilton its and
Anyeffect either the advancement or inhibition of religion. entanglement

by imposition duty uponcreated of a ofthe the elders the Wilton
merelynot rise to of ItCongregation beingdoes the level excessive. would

require duty foreseeability harm,that a due to the ofwhen arose the
to, least,elders required verywould be at the thecounsel member who

approaches help.them for advice to seek
Nor do I that it afind would create cause of action for clergy

malpractice. malpractice uponThe definition of relies adherence to
Dictionary (7th 1999).professional standards. See Black’s Law 971 ed.

There rely upon anyis no need to “professional” clerical standard here to
Morrison,discover inCongregation’s dutythe Wilton this Seecase. 905

1237-38,So. 2d inat 1239-40. As the trial court its rulingfound on an
earlier summary judgment:motion for “The involves onlyburden common

member____”sense churchadvice to the
Malicki,In Supreme rejectedthe Florida Court Firsta Amendment bar

to tort liability negligentfor the conduct of church that inofficials resulted
harm to the In its the court the aplaintiffs. opinion, quoted reasoning of

court, conclusion,lower Florida which to a slightlyhad come different but
persuasive:whose I find as areasoning may prevent“[J]ust the State

sacrifices,church itoffering may protectfrom human its againstchildren
injuries by pedophiles by authorizing damagescaused civil aagainst

know)church knowinglythat should a situation in(including creates which
Malicki,such injuries likelyare to occur.” 814 So. 2d at 360 (quotation

omitted).
IFinally, uphold thoughwould the trial court’s decision that the statute

(1997)limitations, 508:4, (1997),of I RSA byRSA and 508:8 had expired
suit,the time that filedplaintiff Holly Berry discoverythe rule allowed her

discovered,to bring yearssuit three the time inwithin of she “or the
discovered,diligenceexercise of reasonable should have the injury and its

508:4,causal to the act or omission of.” RSA I.relationship complained
abuse,Though the was aware of the sexual was notplaintiff she aware of
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for untilresponse repeated requestsdefendant’s to Poisson’s aidthe
Ifiling”a of to the lawsuit. Thereforeperiod prior“within short time

is not barreduphold Holly Berrywould the trial court’s determination that
limitations, Holly Berrythe statute of and allow both and Heather toby

against Congregationwith their claims defendant Wilton forproceed
I dissent.negligence. Accordingly, respectfullycommon law
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