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to thisappealan immediatepursuemustpersonal jurisdictioncontests
on therulingtrial court’sto later contest theabilityor waive thecourt

us, however, is not one whereat 423-24. The case now beforeissue. Id.
mattersubjectin of the issue ofwaiverof the merits will resultlitigation
mattersubjectissue ofthepersonal jurisdiction,Unlikejurisdiction.
cannotin because itany proceedingsat time themay be raisedjurisdiction

Beggs Readingv.already Comparenot exist.conferred where it doesbe
Town156, 158(1961), 12 Books & v.with Route Video103 N.H.Company,

(2003).569,575Troy, 149 N.H.of
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Dalianis, J. This is a consolidated appeal arising from two inactions
the court.superior negligenceThe first is a action in which Sandra Tothill

Center,sued employer,her former Warren for injuries she suffered
during employment.the course of her declaratoryThe second is a

(Mt.injudgment action which Mt. Washington Assurance Corporation
Washington) sought a declaration that it had obligation indemnifyno to

for any compensation byCenter owed him to Tothill. We reverse the
action;in is,decision the negligence declaratory judgmentthe action

accordingly, moot.
The relevant facts began workingfollow. Tothill for Warren and Vera

16,2001.AprilCenter on She was hired “to provide general companionship
to the approximatelyCenters.” She worked eight day, dayshours a five a

6, 2001,Julyweek. On inwhile the course of her employment, Tothill
accompanied the inCenters their car. Warren driving,Center was and the
car was in an ininvolved accident which Vera Center was killed and Tothill

injured.was
accident,At the oftime the Center was byinsured three carriers. He

had a policy byhomeowner’s issued Phenix Mutual Fire Insurance
(Phenix),Company an automobile policy by Washingtonissued Mt. aand

personal liability umbrella policy byissued The Automobile Insurance
(Automobile Insurance).Hartford,Company of Connecticut

Tothill sought workers’ compensation benefits under Center’s Phenix
13,onpolicy September 2001. Although policyits contained a workers’

endorsement,compensation Phenix initially denied Tothill’s claim for
benefits, asserting that she did not fall statutorywithin the definition of

employee” 281-A:2, 281-A:2,“domestic V-a,under RSA V-a and -b. RSA -b
2004).(Supp. Tothill departmentnotified the of thatlabor she wanted to

appeal thereafter,Phenix’ Shortlydecision. she insued Center the
Belknap County Superior negligenceCourt for in connection with the

Center,accident. passed awaywho while this litigation pending,was and
estate,whose interests are now represented by his filed a motion to

case,dismiss negligence 281-A:8,the thatasserting byit was barred RSA
I, so only remedy 281-A:8,Tothill’s was compensation.workers’ RSA I
(1999).Tothill objected and filed a motion for summary judgment.

itBecause was aware of Phenix’ initial compensationdenial of workers’
Tothill,benefits for Mt. Washington petition declaratoryfiled a for

Phenix, Tothill,judgment against Center and Automobile Insurance on
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1, 2002, inAugust County Superior petition,the Merrimack Court. In its
WashingtonMt. asked the court to determine whether Tothill awas

281-A:2,V-a,employee”“domestic within the definition of RSA to declare
obligated provide coveragethat it was not to to andCenter to determine

Tothillwhether was entitled to compensationworkers’ benefits. The
negligence case was transferred from Belknap County to Merrimack
County.

Phenix filed an answer to Mt. Washington’s petition, asserting that
28!-A:2,Tothill was not a “domestic employee” meaningwithin the of RSA

and, therefore,V-a and -b it responsiblewas not for paying her workers’
compensation benefits. Center filed a forcross-petition declaratory

Injudgment. his petition, requestedCenter the court to find that Mt.
Washington and Phenix were both responsible providing coveragefor
under his insurance policies.

All of partiesthe attempted to dispute. Thoughmediate the the
unsuccessful,mediation was ultimately it produced agreementan among

the insurance wherebycarriers Phenix agreed acceptto Tothill’s workers’
compensation claim. a labor,Phenix sent notice to the department of
informing departmentthe of its acceptance of Tothill’s workers’
compensation claim.

Washington,Mt. Center and Phenix all filed assentingmotions to
voluntary nonsuit of Mt. Washington’s action,declaratory judgment and
urging summary injudgment the negligence action. Phenix indicated to
the trial court that it acceptedhad Tothill’s workers’ compensation claim.

objectedTothill to these motions.
15, 2003,SeptemberOn parties, Tothill,the including signed a second

agreement indicating that Tothill’s acceptance of workers’ compensation
benefits was without prejudice questionto the of whether she was an
“employee.” Tothill accepted from $70,000Phenix approximately in

benefits,workers’ compensation including expenses.medical The
agreement also provided that the declaratory judgment action would be
stayed pending a parties’decision on the motions for summary judgment
in negligencethe case.

15, 2004, J.)AprilOn Superior CMcGuire,the Court granted summary
judgment to Tothill on the issue of whether she was a “domestic employee”

281-A:2,under RSA must, therefore,V-a and -b and accept workers’
compensation benefits from Phenix. The trial court found that she was not
a domestic employee 281-A:2,as bydefined RSA V-a and -b. The trial
court also rejected arguments, proffered by Washington Phenix,Mt. and
that Tothill could not employersue her because Phenix had accepted her

compensationworkers’ claim. The trial court’s order allowed Tothill to
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an appealCenter filedagainstcase Center.negligencewith herproceed
9,2004.Julythis court onwith

2004, summary judgmenta motion for7, WashingtonMt. filedJulyOn
action, it was nota declaration thatseekingdeclaratory judgmentin the

Phenix,in action.liability negligencefor theindemnifyto Centerobligated
motion, and CenterWashington’sobjectedall to Mt.Center and Tothill

summary judgment.a cross-motion forfiled
motion for20,2004, Washington’sMt.trial court deniedOn October the

that, notwithstanding thatof lawfinding as a mattersummary judgment,
of the workers’purposesfor theemployee”not a “domesticTothill was

Mt.understatute, employee”was a “domesticshecompensation
toobligatedwasWashingtonMt.policy. Accordingly,Washington’s

noted,order, “Ittrial court isIn its thecoverage to Center.provide
ofat the timeemployeewas an of the Centersthat Ms. Tothillundisputed

accident____” forcross-motiongrantedtrial court Center’sThethe
this decision.Washington appealedMt.summary judgment.

matter, weappeal. preliminaryon As aare faced with several issuesWe
appealto theWashington standinglacksarguesthat Tothill that Mt.note

Washington standinghadnegligencein case. Mt.trial court’s decision the
491:22, IIIto RSAdeclaratory judgment pursuantforpetitionto file its

(1997). action werenegligenceaction anddeclaratory judgmentThe
inA decisionparties.of theby agreementin the trial courtconsolidated

tort,incase, abilityTothill’s to sue Centerregardingnegligencethe
ascoverage liability,Washington potentialtoclearly exposes Mt.

conclude,judgment. Wedeclaratoryforby petitionevidenced its
in outcome oftherefore, a sufficient interest theWashingtonthat Mt. has

in v.appeal.a this See Stateappear partyto asnegligence litigationthe
(1982) whereMiskell, 842, standing appealto(finding122 N.H. 845

interest.”)below, inwas “partynot to action but realappellant partywas
wasappealof whether eachquestionto brief thepartiesWe asked the

beforequestionso we will answer thisinterlocutory appeal,improperan
then determinenecessary.case as We mustthe merits of eachaddressing

summary judgmentTothill’s motion forcorrectly grantedif trial courtthe
if the trial courtfinally,And we must determinenegligencein the case.

in thesummary judgmentforin Center’s motiongrantingerred
action.declaratory judgment

case;negligencenot resolve the entiretrial court’s decision didThe
on the issue ofrather, summary judgmentTothillgrantedthe trial court

suingLaw fromby Compensationthe Workers’she was barredwhether
Center remainsnegligence againstin Her casenegligence.Center
Supremeunder Courtinterlocutory appealfile anCenter did notpending.

7, as if from a final decision8, an under RuleappealRule but instead filed
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requires interlocutoryof the trial court. Rule 8 the toappeal statement
Sup.signature transferringinclude the of the lower court Ct.question.the

8(l)(e). appealR. Center’s did not meet this requirement.
1Supreme suspendCourt Rule allows the court to the orrequirements

inprovisions of its rules order to aexpedite gooddecision or for other
requirement goodcause shown. We waive the of Rule 8 for cause shown

of chapterbecause the issue whether RSA 281-A controls this case is
Co., 913,dispositive, Guyettesee v. C & K 122 918Development N.H.

(1982), and resolution of question bythe of whether an initial denial a
workers’ compensation triggers rightcarrier an automatic to sue in

isnegligence important to all future workers’ andcompensation carriers
claimants.

action, however,The trial court’s decision in declaratory judgmentthe
a onwas final decision the merits. The declaratory judgment case turned

upon interpretationthe of an policyinsurance and the workers’
compensation statute. No grantedissues remained after the trial court
summary judgment to Tothill. Washington correctlyWe hold that Mt. filed

inappeal declaratoryits the judgment action as a Rule 7 appeal.
We review the trial court’s of inapplication the law to the facts its

summary judgment de inruling novo. We consider the evidence the
record, any therefrom,as well as in lightinferences drawn the most

party opposingfavorable to the Ifsummary judgment. our review of that
genuineevidence discloses no moving partyissue of material and if thefact

law,judgmentis entitled to as a of grantmatter then we will affirm the of
summary judgment. Progressive v.N. Ins. Co. Concord Gen. Ins.Mut.

(2005).Co., 649,151 N.H. 652

I. ActionNegligence

Center,To determine whether Tothill is barred from suing we turn to
Law,the Workers’ Compensation RSA chapter beginning281-A.From the

of this controversy, when Phenix initially denied Tothill’s claim for
compensation, partiesworkers’ the incorrectly uponhave been focused the
of employee”definition “domestic under the statute. This focus carried the

court, course,parties, and the trial off away from the substance and
purpose of the statute.

It is undisputed that Tothill is an foremployee purposes of the statute.
VI(a) (1999).281-A:2, 281-A:8,1,See RSA RSA employeestates that an is

“conclusively presumed” acceptedto have the provisions of the Workers’
Law,Compensation and to have all ofrights againstwaived action at law

the employer.
Employees employerswhose fail to secure payment of workers’

compensation may their employers injury,sue for “free of the waivers and
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(1999).281-A:7, AnIV281-A:8.” RSAby RSAimmunities conferred
however, employerthat haswhenonly employer,sue theemployee may

herpursueIn to be able tobenefits. ordercompensationprovidefailed to
failed to secure workers’lawsuit, that CenterTothill must establish

covering employment.hercompensation insurance
as definedso, employeenot a domesticthat she wasarguesTo do Tothill

V-a, -b,statute, 281-A:2, completelyand therefore wasRSAby the
mayThiscompensation. argumentremedyfrom of workers’the.excluded

in 281-A:6 thatfound RSAupon requirementin thepartbe based
providealsoinsurance musthomeowner’scompanies providinginsurance

ofemployeesthe domestic itscoveringinsurancecompensationworkers’
compensationforinsured, arrangedhas workers’unless the insured

(1999).281-A:6insurance elsewhere. RSA
mark, however, the definition oftheTothill’s missesargument as.

which anlimit class of worker forin the statute does not the“domestic”
merelyinsurance. It definescompensationmay secure workers’employer

statute.in other sections of theword, for its appearancesthe “domestic”
compensationrequired to secure workers’mayThat Center not have been

however, that heTothill, lead to the conclusiondoes notcoveringinsurance
fact, Workers’bynot bound theemployersso. Into dofailed

withinemployeesboth themselves and theirmay bringLawCompensation
compensationworkers’by purchasingif choose validpurview theyits so

(1999). as a domestic or domestic28l-A:3 Tothill’s statusinsurance. RSA
is, therefore, irrelevant.statuteemployee under the

contained afrom Phenixpolicyhomeowner’s insuranceCenter’s
Tothill’s claim.acceptedand Phenixendorsementcompensationworkers’

of Tothill’sdespite acceptancethat Phenix’though unlikely,It possible,is
to address thisclaim, policy.the We declinebywas not coveredshe

for andapplicationfact of Tothill’sveryas we find thepossibility,
dispositive.benefitscompensationofacceptance workers’

statute, rightswaived all ofthe Tothill hassubjectAs an toemployee
compensation.workers’remedy throughisagainst onlyaction Center. Her

applicableact has becomecompensationOnce a workers’
election, it affords the exclusiveorthrough compulsioneither

employee’sor theby employeetheremedy injuryfor the
insurance carrier. This isemployerthe anddependents against

ofgainsin sacrifices andwhich thequid quo proof thepart
balance,in forputextentare to someemployees employersand

fault, it isliabilitya withoutassumes newemployerwhile the
verdicts.large damageof the ofprospectrelieved
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Compensation 100.01(1),Larson, § 100-26 A. Larson’s Workers’ Law
(2004). compensation uponto 100-3 scheme is based thisThe workers’

inimmunity exchangetort for the forquid pro quo: employerfundamental
compensation Plymouth,no-fault benefits. Hull v. Town 143workers’ of

(1999).381, 384 of the is to thisremedy integralN.H. The exclusiveness
quid pro quo.

An and isemployee compensation, grantedwho seeks workers’
compensation, right questionworkers’ has no to then whether the

employee grant. nullifyis entitled to that Such a result would the
remedyexclusiveness of the and unravel the workers’ compensation

benefits,both andHaving sought compensationscheme. received workers’
is, therefore, suingTothill barred from Center for negligence.
recognize signed agreementWe that Tothill an that herindicating

ofacceptance compensation prejudicethe workers’ benefits was without to
“employee.” acceptanceher status as an Her of benefits not thedid affect

question employee.of whether she was an Tothill herself asserted that she
employee,was an failed to contest opposing assertions that she was an

and, fact,inemployee, sought compensationworkers’ becausebenefits she
employee. ostensiblywas an This was attempt preserve rightan to her to

for negligence acceptingsue Center after workers’ compensation benefits.
effect, however,language agreementThe of the fails to achieve that as it is

undisputed that Tothill employeewas an for the ofpurposes the Workers’
Compensation Law regard acceptancewithout to her of benefits.

II. Declaratory Judgment Action

Our in action,decision the negligence that Tothill is suingbarred from
by Law,Center the Workers’ Compensation renders questionmoot the of

Mt. Washington’s liability indemnifyto Center.

Reversed.

DugganBroderick, C.J., Galway, JJ.,and and concurred.


