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admitting atrial erred inthe courtarguesalso thatThe defendant
reliabilitydoes have indicia ofit notof of the letters becauseportion one

by the SixthguaranteedClause asto the Confrontationsatisfysufficient
and PartConstitutionthe United StatesFourteenth Amendments toand

ofifEven the admissionConstitution.1, Hampshire15 of the NewArticle
doubterror, however, a reasonablebeyondwe concludeexcerptthat were

tomore than sufficientjurythe wasbeforethat the other evidence
hasthat State demonstratedguiltthe and thedefendant’sestablish

bynot affected admissiondoubt that the verdict wasa reasonablebeyond
error, Statetherefore, Seewas harmless.Anythe evidence.challengedof

(1994).Davis, 185, 192139v. N.H.

Affirmed.
Duggan Galway,Dalianis, JJ.,Broderick, C.J., concurred.and and
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KellyA. Ayotte, attorney general LaBonte,G.(Stephen attorney, on the
and fororally),brief the State.

(JamesSheldon, Wells, P.C.,Davis & of Keene Davis on theRomeyn
brief and for theorally), defendant.

Broderick, defendant, Gero,C.J. The J. pled guiltyAlfred to one
2004).charge of criminal see RSA 631:4 Onthreatening, (Supp. appeal, he

J.)argues (Sullivan,Superiorthat the Court erred in granting the State’s
topost-plea destroy property.motion seized We in partvacate and

remand.
The infollowing dispute. defendant,facts are not The who was a police

time,atofficer the was arrested for allegedly threatening his former
arrest,Ingirlfriend. connection with his State Police seized from the

firearms,twenty plusdefendant over ammunition.
The originallyState indicted the felonydefendant on one count of

threatening,criminal that he:alleging

did threaten to commit crime theagainst persona of another by
a deadlymeans of with aweapon, purpose to terrorize [the

members,familyvictim] her to pistol[He]wit: took a outand/or
of his gun cabinet and said he would them away____”“blow

The allegedthreat was to thehave occurred at defendant’s inresidence
Subsequently,Winchester. the State amended the to a class Acharge

Themisdemeanor. amended indictment thatalleged the defendant:

did tothreaten commit a crime the ofagainst person another
with a purpose to terrorize her family[the victim] and/or
members, wit:to said he would “blow them away____”[He]

The pled Thereafter,defendant theguilty charge.to amended the State
destroymoved to the a onproperty. Followingseized thehearing State’s

motion, athe trial court issued written releasing gunsorder four to the
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son, and theorderingand two to the defendant’sgunsdefendant’s brother
destroyed.remaining items

the released to thegunsthat two of fouralthoughThe court foundtrial
timeat the of hispossessioninwere the defendant’sdefendant’s brother

arrest, released to thegunsto his The other twobelonged brother.they
fatherthe andhad to defendant’sbelongedbrotherdefendant’s

in part“based onto those firearms wasrulingThe court’s asgrandfather.
gunsno in thehe possess[would]thatrepresentationthe defendant’s

thethat if he awarded[were]future representationsand his brother’s
toanythe accessand not allow defendantguns, keep [them]he [would]

in the defendant’sguns, althoughthat twoThe trial court found[them].”
arrest, son. forbelongedof his to the defendant’s Aspossession at the time

discussion,court, thatwith no ruled “theproperty,the the trialremaining
the articles seized.” Thisrequires remainingdestruction ofpublic interest

appeal followed.
not the of four firearms to hischallengeThe defendant does release

Instead, argueshis he that destruction of thebrother and two to son.
withpublicneither in the interest nor consistent dueremaining items was

(1) and were not inprocess the items were not contraband usedbecause:
(2) items,crime; did not of thethe commission of the and he seek return

to The asserts that the trialbut rather their release his brother. State
(1) the can noupheld longercourt’s order be because: defendantshould

firearms, uponlegally possess any rendering any infringementthus his
(2)minimal; hearing on the State’s motion afforded theproperty rights the

(3)due the were related to theprocess; weaponsdefendant sufficient and
threat, in havinghas interestpublic strongdefendant’s and therefore the a

them destroyed.
disposition propertyWe a trial court’s on the of underrulingreview

Hebert,v.RSA for an of State595-A:6 unsustainable exercise discretion.
(2001)295,1089, (1982); 296122 1090 v. Lambert 147 N.H.N.H. Statecf.

standard). “To showunsustainable of discretion that(explaining exercise
sustainable, defendant mustthe trial court’s decision is not the

clearlycourt’s orrulingdemonstrate that the was untenable unreasonable
omitted).Lambert,case.” 147N.H. 296prejudice (quotationto the of his at

(2001) part:RSA inprovides,595-A:6 relevant

warrant, somebyIf in the of a search oran officer execution
method, isor articles hepropertyother authorized finds

take, safelyhe and them under theempowered keepto shall seize
long necessary permitcourt as tojusticedirection of the or so

Uponthem evidence in trial.produced anyto be or used as
defendant, claimants,or theapplication by prosecutor,a civil
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court, shall,upon trial,to anprior appeal upontrial or after
notice to a defendant and hearing, exceptand for causegood
shown, any stolen,order to the rightfulreturned owners

or fraudulently property, anyembezzled obtained or other
contraband____Allvalue,ofproperty constitutingevidential not

in of apropertyother seized execution search orwarrant
comingotherwise into the hands of shall returned topolicethe be
of orproperty, disposedthe owner the shall be of court oras the

orders,justice maywhich include forfeiture and either sale or
as inpublic requires,destruction the interest the of thediscretion

justice,court or in due processand accordance with of law.

case,In publicthis the trial court ruled that the interest required
remainingdestruction of the property, parties’ argumentsand the on

appeal uponfocus the ofapplication public requirementthe interest to the
partiesfacts of this case. Because the do not trialcontest the court’s

thistreatment of case under the other clause ofproperty”“[a]ll the
statute, conduct our analysis accordingly.we

motion, DestroyThe State titled its “State’s Motion to Seized
595-A:6,”PursuantProperty requestedto RSA and trial courtthe to

seized,the destroyed“[o]rder that firearms and ammunition bybe the
however,Hampshire provides,New State Police.” RSA 595-A:6 that

by policecertain items seized shall disposedthe be of “as the court or
orders,justice maywhich include and either orforfeiture sale destruction

added.)as the interest Apublic requires.” (Emphasis reading ofplain this
provision mayreveals that a court that bepropertyorder sold or

to ifdestroyed pursuant onlyRSA 595-A:6 it first orders that the property
Forfeiture, 595-A:6,inbe forfeited. is notwhich defined RSA is commonly

defined as follows:

1 divesting particulara : the of ofownership propertythe of a a
person legalon account of breach duty anythe of a and without

to losscompensation moneyhim: the of orproperty on account of
bond,one’s of of an agreement, legalbreach the terms or other

estate, office,:obligation right, honor,b loss of some privilege, or
crime, offense, condition,consequenceeffects in of a breach of or

other act.

DictionaryThirdWebster’s New International (unabridged891
(2000) (in2002); 21:1, statute,ed. see RSA :2 words shallinterpreting be

Thus,according usage).construed to common and before aapproved court
pursuant 595-A:6,orders that orproperty destroyedbe sold to RSA it
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inownership property byor her themust divest an individual of hisfirst
ordering forfeiture.

in theordering propertyThe trial court erreddefendant asserts that the
hearing onhis At the thedestroyed releasingrather than it to brother.

counsel,motion, defendant, throughState’s the stated:

firearms],family askingwe aregiven [theAnd the reference to
agivenin fact —and has his brother billthey,that the defendant

firearms, askingregardof in to all of these and we’re thatsale
family,to thekepttransferred his brother to be withinthey be

certainly monetaryto secure value.and the

The to that he sold the items to hisappears arguingdefendant becausebe
should, therefore, to be tobrother the court have ordered them released

In thedestroyed. arguing,his brother and not forfeited and so defendant
595-A:6.misconstrues RSA

by police pursuantThe that is theprovides propertystatute once seized
method,” policeto a or the are tosearch warrant “some other authorized

“safely justicedirection court or sokeep property] under the of the[the
inlong permit producedas to to be or used as evidencenecessary them

Then, isany 595-A:6. with value to bepropertytrial.” RSA evidential
shown,owners, for andrightful except goodreturned to its cause “[a]ll

orproperty,other ... shall be to the owner of the shallproperty returned
orders,disposed mayas the court which includejusticebe of or forfeiture

Id.public requires.”and either sale or destruction as the interest

Thus, custodythe statute to maintain of seizedpoliceauthorizes
disposition court or The seizure andproperty, pending by justice.a

of not ofpossession property by policecontinued the do divest individuals
occurred;their of the such that forfeiture hasownership property

otherwise, express may disposethe statute’s that courts ofauthorization
byseized “forfeiture and either sale or destruction” would beproperty

Dist., 143Timberlane/Hampstead,v. N.H.redundant. See Marcotte School
(1999)331, or(legislature339 not to waste words enactpresumed

Rather, possessionredundant the seizure and continued ofprovisions).
property by police propertythe render the unavailable to the owner of the

may byin the sense that or she not of theproperty dispose propertyhe
otherwise;selling delegatesthe of theplain languageit or the statute

Accordingly,ordisposition property justice.of seized to a court the
power propertydid not have the to sell the seized to his brotherdefendant

therefore,court, obligationand the under no to order the propertywas
uponto the defendant’s brother based the bill of sale.transferred
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unsustainablyTo determine whether the trial court itsexercised
in property we first itordering destroyed,discretion the consider whether

in ruling propertycorrect that the be See Inn Condo.was forfeited. Nordic
(2004) (weVentullo, 571,151 trialOwners’ Assoc. v. N.H. 586 assume

subsidiary findings necessary support general findings).courts make to
isThe issue of when should be forfeited under RSA 595-A:6 oneproperty

impression.of first
The inarguments supportdefendant advances several of his contention

unsustainably orderingthe trial court discretion in thethat exercised its
remaining firearms destroyed. example,and ammunition forfeited and For

(1)contends “existinghe that: forfeiture case law does not thesupport
of intaking property which is not and was not used thecontraband

(2)crime;”commission of a “the Order of hisdeprives[trial court’s] [him]
(3)constitutionally protected, private rights;” ‘publicandproperty “the

State, nation,of inpolicy’ this and fact this evidences a bedrock principal
of protecting private property rights significant,absent[sic] counter-

Further,vailing public arguesneed.” he that RSA 595-A:6 hisprotects
process rights,”“substantive due which he characterizes as State and

chal-“private property rights.” Additionally,federal constitutional he
seekingthe trial order on thatlenges court’s the basis he was not

of the but wanted released topossession property, the items his brother.
arguments courtaddressingWe construe these as whether the trial

forfeited, whether,in ordering propertyerred that the be and not once
forfeited, words,Inproperty destroyed.the should be ordered other the

inessence of the defendant’s contentions is that the trial court erred
insevering property rightshis the items such that he could notremaining

Thus,to hispossessiontransfer title or brother. we need not thedetermine
issue, exists, whether,one courtseparate assuming of once the trial

forfeiture, correctly propertyordered it ordered that the be destroyed.
Commonwealth,In Beldotti v. Appealsthe Massachusetts Court

addressed issue of when forfei­squarely public requiresthe the interest
so,of property police, doingthe and in termby interpretedture seized the

(2005).276, §interest” for of Laws ch.“public purposes Mass. Gen. 3
(Mass.Commonwealth, Ct.),v.Beldotti 669 N.E.2d 222 reviewApp.

(Mass. (1997).denied, 1996), denied,672 N.E.2d 538 cert. 520 U.S. 1173
§relevant 276 3portion chapter provides:The of

If an in execution of a warrant propertyofficer the search finds
described, them,or articles shall and safely keeptherein he seize

under the court so tojustice, long necessarythe direction of or as
inpermit produced anythem to be or used as evidence trial. As

be, thereafter,soon as allmay property seized under clause First
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thereof; allandto the ownersrestoredone shall beof section
shall bea search warrantin ofseized executionpropertyother

forfeitedmayand beor ordersjusticethe courtof asdisposed
inrequires,publicthe interestdestroyed,or aseither soldand

justice----of the court orthe discretion

murder, afirst-degreeofBeldotti, had been convictedthe defendantIn
to as areferredJudicial CourtSupremethe Massachusettscrime which

conviction, life withouttoand sentencedaffirmingin hiscrime”“brutal sex
afterBeldotti, yearsat 223. Several669 N.E.2dparole.ofpossibilitythe

office thatattorney’sconviction, the districtdefendant contactedthehis
from hisseizedcase, propertyreturn ofseeking thehisprosecutedhad

attorney’sThe districtinvestigation.the murderin connection withhome
similarand otherbusiness recordsequipment,returned cameraoffice

andsister, trial exhibitsbut retainedfather anddefendant’sitems to the
Id.child pornography.

court, seeking returnin superiormotion thethen filed aThe defendant
ultimately orderedcourtsuperiorTheproperty.of hisof the remainder

and anpocketbookof the victim’sexcept the contentspropertythat all
Id.to the defendant.address be returnedbearing the victim’senvelope

imprison-term ofdefendant’s lifelightthat in of theexplainedcourtThe
compelling publicnothere wasparole,ofpossibilitywithout thement

thethat whetherfurther reasonedforfeiture. The courtjustifyinginterest
in for correctionalprisonitems waspossessallowed to thedefendant was

223-24.to decide. Id. atofficials
vacated theappealsthe courtappealed, andThe Commonwealth

thedenyingan orderit to issueorder and directedsuperior court’s
the basis224, appeals explained225. The courtId. atdefendant’s motion.

decision, in as follows:part,for its relevant

as“publicdefined interest”case law has neverMassachusetts
crimes,However,276, regardless§ allin c. 3.it is used G.L.

harmed, considered to bedirectly arepersona iswhether
welfare, andand commonpublicthe interestagainstoffenses

criminalbeen enacted to deterand State laws havethus Federal
ofpurposehas the dualproceedingA forfeitureactivity.

penalty.aactivity imposingand offurther illicitpreventing
of thein total lossbecause it resultspunitiveForfeiture is

interestcases, publictheIn it is therefore withinsomeproperty.
to returnby refusingcriminal actthe offender for thepunishto

aThis is such case.the to the offender.property
it issimply becausenot be forfeitedAlthough property may

propertybetween thewe see a connectionrepugnant,offensive or
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that [the seeks to have himdefendant] returned to and the crime
he committed. The murder for which serving[the isdefendant]
his particularlylife-term was gruesome____The items that [the
defendant] seeks to have returned to him can be seen beingas

acts,directly behavior,related to those as having influenced his
or beingas relevant to an understanding of the psychological or
physical circumstances under which the crime was committed.

circumstances,In these to return propertythe would sobe
offensive to basic concepts decencyof intreasured a civilized
society, that it would undermine the publicconfidence that the
has a right expectto in justicethe criminal system.

Id. at (quotation, omitted;225 citations and emphasisbrackets in original).

We agree with the court’s conclusion in Beldotti that property,
contraband,which is not may not be simplyforfeited itbecause is offensive

Indeed,or repugnant. persuadedwe are by the notion that forfeiture of
inproperty interest,the public contraband,thanother should occur when:

(1) the property involved directly relates to the acts underlying the
committed incrime that it either influenced a defendant’s behavior in

crime,relation to the or is relevant to an understanding of the
psychological or physical circumstances under which the crime was

(2)committed; or returning propertythe to the defendant “would be so
offensive to conceptsbasic of decency treasured in a society,”civilized or
“wouldjustifiably spark outrage, disgust, and incredulity parton the of the
general public” that it would public“undermine inconfidence the criminal
justice system.” Id. Both determinations require consideration of the

circumstances,oftotality the including, among things,other the nature of
crime,the the circumstances thesurrounding crime and the particular

relationship propertythe has to the crime.
publicThe has an interest in punishing those who commit incrimes and

deterring criminalfuture conduct. punishmentAdditional in the form of
forfeiture of property that is not contraband should occur when the
property satisfies above;one or both of the considerations outlined
otherwise, couldproperty be ordered forfeited even when it has no
appreciable relationship to a defendant’s Incrime. the absence of such a
relationship, the forfeiture of property would not withcomport
appropriate punishment meaningful Moreover,or have a deterrent effect.
requiring courts to totalityconsider the of the circumstances in
determining whether to return property to a directlydefendant bears on
the maintainingissue of inpublic confidence our criminal justice system.
Finally, RSA 595-A:6contains an express requirement dispositionthat the



887

law. Thisofprocesswith duecomportstatuteunder thepropertyof'
newlyof ourscopethefalls withinpropertywhenis satisfiedrequirement

test.announced
to the defendant’spropertyofHere, piecesseveralreleasingafter

beremaining itemsson, that thetrial court orderedand thebrother
that thethreshold determinationso, court made adoingIn thedestroyed.

Inn, 151See Nordicproperty.of theforfeiturerequiredinterestpublic
determination, did notthe courtHowever, thatmakinginat 586.N.H.

whendeterminingfortodayannounceof the test wehave the benefit
ininterest, any discussionengageand did notpublicin theforfeiture is

andforfeiturerequiredinterestpublicconclusion that theregarding its
Therefore, to determine whatwe are unableproperty.of thedestruction

we vacateAccordingly,conclusion.to reach itsreasoning the court used
to beto the items orderedcourt’s order that relatesof the trialportionthe

consistentproceedingsfor furtherand remanddestroyed,forfeited and
this opinion.with

in and remanded.partVacated

Duggan JJ.,Galway,Nadeau, Dalianis, and concurred.
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