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Strelzin,A. assistantgeneral (Jeffery seniorAyotte, attorneyA.Kelly
Dunn, general, onattorneyA. assistantattorney general, and Elizabeth

brief, orally), for the State.and Mr. Strelzinthe

Concord,defender, on theofMcLaughlin, appellateChris assistant
orally,brief and for the defendant.

forNADEAU, originalhis conviction second-­J. reversal ofFollowing
(2002), defendant,murder, Hall,v. 148 394 thedegree see State N.H.

in CourtHall, again Superiorand convictedJames J. was retried
J.)(McGuire, in the death of hismurder connection withsecond-degreeof

(1996). affirm.conviction. Weappeals630:1-b He now hismother. See RSA
and his motherfollowing facts. The defendantsupportsThe record the

Concord, together approximatelyin had forapartmentan and livedshared
15, 1999, defendanta heated theyears. April during argument,ten On

strangledhis her until she died.lunged at mother and
anddeath, unemployedthe defendant wasPreceding Mrs. Hall’s

repeatedlyher. He that his motherfinancially dependent upon alleged
alcoholic, justand likejob, being beinghim a anhavingcriticized for not

murder, preparingIn Mrs. Hall washis theprecedingfather. the months
in York to be near herto the defendant and to retire Newstop supporting

inmany whichDuring Mrs. Hall wrote her sister lettersperiod,sister. this
of, with, the andand frustration defendantexpressedshe her fear

in Atcommunity York.plan to into retirement Newdisclosed her move a
introduce,trial, objection,theState to over defendant’sthe was allowed

referring to theTheyfrom contained statementsexcerpts those letters.
(1)defendant, youof know who. He“I don’t know what to makeincluding:

..(2) if doplanning“I tofrightens [he is]me don’t knowsometimes
[sic], forme, somethingif will know who to blamesomething youto so does
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my accident or death and I’m serious about reallythe above. I am scared
(3)now, can”;I upbut stand to him as best I “I thoughtand never I’d be

myof son.” appealafraid own followed.This
(1)The arguesdefendant that the trial court erred by: denying his

motion to the groundsdismiss indictments on the that State presentedthe
(2)only portion testimonya of his from his tofirst trial the notgrand jury;

(3)granting recuse;his motion to and allowing the State to introduce
excerpts from his mother’s letters.

conviction,After ofreversal the first planneddefendant’s the State to
present to grand jurythe of second-degreealternative theories murder.
Prior to grand jurythe theproceeding, unsuccessfullydefendant tomoved
require presentthe State to a full transcript testimonyof his from the first

to grand jury.trial the argues priorThe defendant now that testimonyhis
murder,reveals his mental state at the time of the and that the State was

obligated to “allpresent materially relevant ofportions prior testimonyhis
in order to creating misleading impressionavoid a grand jury.”before the

disagree.We

In States,inconformity practicewith the proceedingsmost the of
Booton,grand jury 750,the are State v. (1974),secret. 114 N.H. 755 cert.

denied, (1975).421 919U.S. to permitWhether invasion the grand jury’sof
secrecy is within the trial court’s indiscretion both the federal and state

Id. “A jurycourts. isgrand proceeding not an in whichadversary hearing
the orguilt Rather,innocence of adjudicated.the accused is it anis ex
parte investigation to determine whether a crime has been committed and

proceedingswhether criminal should be instituted against any person.”
(1974).Calandra,United 338,States v. 414 U.S. 343-44 isThere a

presumption regularityof to grand jurythat attaches v.proceedings. State
(1985).Dayutis, 101,127 N.H. 104 To overcome this presumption, the

producedefendant must of irregularity“evidence or flagrant misconduct
on part prosecutorthe of the that deceived orgrandthe jury significantly
impaired abilityits to independentexercise judgment.” (quotationId.
omitted).

There disputeis no that the adefendant has constitutional toright
grandhave a jury consider the evidence and decide whether or not to

an Erickson,return indictment against 515,him. See State v. 129 N.H.
(1987).518-19 that arightWhile includes requirement that the indictment

clearly state conduct grandthe which the jury found violated the Criminal
Code, it does require evidentiarynot that all of the details that the State

to presentintends at trial be inincluded the v.indictment. See State
(1983).378, 386Fennelly, 123N.H.
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testimonyof defendant’sHere, portions thegrand jurythe heard
record, thewe thatthe concludereviewingfirst trial. Afterfrom the

irregularity flagrantorany ofhas not established evidencedefendant
orgrand jurythat “deceived theprosecutoron the of thepartmisconduct

independent judgment.”impaired abilityits to exercisesignificantly
omitted). Moreover, is notthe State127 at 104Dayutis, (quotationN.H.

Seegrandto Unitedexculpatory jury.evidence theobligated presentto
(“If(1992) no36, grand jury53 the hasWilliams, 504 U.S.v.States

evidence, notwe doexculpatory’allto consider ‘substantialobligation
tobinding obligationto acan be said haveprosecutorhow theunderstand

it.”). nofindAccordingly, we error.present
Next, failing granttoargues bythat the trial court erredthe defendant

“appearancecourt anarguesHe that the trial createdhis motion to recuse.
Conduct Committeesending a letter to the Judicialbyimpropriety”of

(JCC) The defendant’sconduct of his trial counsel.concerning the
is without merit.argument

fileda client of defendant’s trial counselThe reveals that formerrecord
tobeing respond,the askedcomplaint against judge.with JCC Aftera the

oncomplaintthat was basednoted in her to the JCC thejudgethe reply
attorney. further notedpleading bymade in a filed the Shestatements

torecently responded judicial complaintanother conductthat she had
Afterby attorney.a memo authored the sameuponwhich was also based

letter, to recuse thelearning judge’sthe trial the defendant movedof
motion, instatingtheFollowing hearing, judgethe trial deniedjudge. a

reasonable, not that sheobjective personorder that a wouldher conclude
attorney.or orprejudiced againstbiased either the defendant hiswas

in in which herjudge disqualify proceedingA herself ashould
including not tomight questioned,be but limitedimpartiality reasonably

apersonal prejudice concerninghas a bias orjudgeinstances where “the
Sup. 3E(1)(a).38,lawyer.” partyor Ct. R. Canon Theparty party’sa

bias, bias,of anclaiming of the likelihood orbias must show the existence
to thejudgeof bias that the is unable hold balanceappearance such

of party.the of court and the interests avindicatingbetween interests the
(2002).Jeleniewski, 462, ofappearancev. 147 Whether anState N.H. 469

objectiveis determined under an standard. Snow’simpropriety exists
(1996).Case, 618, 624140 N.H.

record, case, wea of the on the facts of this concludeAfter review
viewed,that, no thatobjectively personreasonable would have determined

hisdefendant orprejudiced againstthe trial court was or biased either the
attorney. Nothing remotely suggestsin the letter to the JCC evenjudge’s
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any Thus,that injudgethe had such bias. we find no error the trial court’s
order.

Finally, challengesthe the excerptsdefendant admission of of the letters
bywritten the victim to expressingher sister her fear of the defendant.

We a onreview trial court’s decision the of underadmissibility evidence an
Amirault,unsustainable exercise of discretion standard. State v. 149 N.H.

(2003).541, standard,543 To meet this the mustdefendant demonstrate
that trial rulings clearlythe court’s were untenable or to hisunreasonable
prejudice. Id.

The defendant that ofargues excerptsthe introduction the from
the letters violated New ofHampshire theyRule Evidence 803 because

hearsay. “‘Hearsay’ statement,were inadmissible is a other than one made
by testifyingthe declarant while at the or hearing,trial offered in evidence

801(c).proveto the truth of the matter asserted.” N.H. R. Ev. Hearsay is
not itadmissible unless falls within a well exception.delineated See State v.

721, 803(3)Woods, (1988);130 N.H. 725 N.H. R. Ev. 802. Rule is an
thatexception allows to be admitted ifhearsay “[a]it is statement of the

mind,existing emotion, sensation,declarant’s then of physicalstate or
(such intent, motive, design,condition as plan, feeling,mental andpain,

health),bodily not aincluding memorybut of or to provestatement belief
the fact or To exception,remembered believed.” be admissible under this
“the declaration must concern the mental state of the declarant and have
reference to atthe time which the declaration made.”was MacDonald v.

(2000) omitted).442,145 N.H.Bishop, (quotation444-45 and brackets The
sought excerptsState to introduce of the letters to show Mrs. Hall’s state

mind, defendant,of which included her fear of the her to stopintent
supporting him her plan change livingand to her situation. We conclude

letters,the trial court’s decision to portions proveadmit relevant of the to
the of death,state mind of the victim in the months before her was a
sustainable ofexercise discretion.

contends, nevertheless,The defendant that the wasevidence not
Allrelevant. evidence must be relevant to be N.H. Ev.admissible. R. 402.

if “any tendencyEvidence is relevant it tohas make the of anyexistence
fact consequencethat is of to the determination of the action more
probable or less itprobable than would be without N.H.the evidence.” R.
Ev. 401. of a fearEvidence victim’s of an accused relevantis when the

death,accused admits to causing the victim’s but he didargues that so
(Mo.Haddock,Stateunintentionally. 192,See v. 24 S.W.3d 195 Ct. App.

2000).Accordingly, judgethe trial could have found that evidence wasthe
Therefore,torelevant show the defendant’s intent to kill his mother. we

find no error.
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admitting atrial erred inthe courtarguesalso thatThe defendant
reliabilitydoes have indicia ofit notof of the letters becauseportion one

by the SixthguaranteedClause asto the Confrontationsatisfysufficient
and PartConstitutionthe United StatesFourteenth Amendments toand

ofifEven the admissionConstitution.1, Hampshire15 of the NewArticle
doubterror, however, a reasonablebeyondwe concludeexcerptthat were

tomore than sufficientjurythe wasbeforethat the other evidence
hasthat State demonstratedguiltthe and thedefendant’sestablish

bynot affected admissiondoubt that the verdict wasa reasonablebeyond
error, Statetherefore, Seewas harmless.Anythe evidence.challengedof

(1994).Davis, 185, 192139v. N.H.

Affirmed.
Duggan Galway,Dalianis, JJ.,Broderick, C.J., concurred.and and
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