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(Susan McGinnis,A. P. assistantKelly Ayotte, attorney general
forattorney general, orally),on the brief and the State.



(Jonathan brief, andon theCohenLaw of ChichesterOffices,Sisti
orally),L. Sisti for the defendant.Mark

Littlefield, hisdefendant, appealsBroderick, Daniel J.C.J. The
2004), ahomicide, following(Supp.see RSA 630:3negligentconviction for

J.).(Smukler,in Court We affirm.jury Superiortrial the
his father’soperationfrom his ofdefendant’s conviction stemmedThe

theduringWinnipesaukeeboat on Lakethirty-six Baja performancefoot
moonless,dark,11, and withnight2002. The was clearnight Augustof

oftraffic, water, visibility. speedAt agoodsmooth andlight boat
hour, of the defendant’smiles the bowapproximately twenty-eight per

motorboat and thentwenty-footof a Wellcraftboat collided with the stern
hadboat. Both boatslargerof rode over the smallerlengththe the boat

Bay.into Meredithfrom the Meredith docks and headeddeparted public
in death9:30 and resulted theapproximately p.m.collisionoccurred atThe

Hartman, of the boat.of John the smallerowner
defendant,against thejuryThe returned two indictmentsgrand
indictmenthomicide. The firstnegligentalternative theories ofalleging

(#03-S-006) bythe death of anothernegligentlythat he causedalleged
boat, B felony.a a classoperatingto a lookout whilefailing keep proper

(#08-S-007) caused thealleged negligentlythat heThe second indictment
whileintoxicating liquorinfluence ofby beingdeath of another under the

toboat, unsuccessfullyA The defendant movedfelony.a a classoperating
nineteen-day juryAt conclusion of ahave the indictments dismissed. the

B Thistrial, solely felony.of the classguiltythe defendant was found
appeal followed.

(1) instructing theargues by:The that the trial court erreddefendant
(2) testimony offlight; admittingjury concerning alleged post-collisionhis
(3)“furtively”; instructing juryan a not theactingindividual who saw boat

aupon a boater andimposedon the differences between the duties
(4)accident; failing juryin to instruct the that certainmotorist involved an

laboratory analyst could be considereddeposition testimony of a forensic
(5) jurythe State to that the should discountsubstantively; allowing argue

(6)lied; failing totestimonythe of a witness because her husband define
deviation,” response juryin in to a“gross,” “grossas used the term

(7) of theinsufficiencymotions to dismiss forquestion; denying his
(8)evidence; sentencing.factor in hisutilizing flight aggravatingand as an

in turn.We address each issue

I

Injury instructions.argumentsSeveral of the defendant’s involve
“|t]he purposethat of the trialaddressing arguments, recognizethese we
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court’s is to incharge explain jury, intelligiblestate and to the clear and
language, of applicable jurythe rules law to the case. When reviewing
instructions, allegations by interpretingwe evaluate of error the disputed
instructions in entirety, jurortheir as a reasonable would have understood
them, and in of all the in iflight juryevidence the case. We determine the
instructions accurately explainand each element ofadequately the offense

ifonlyand reverse the instructions did not infairly cover the issues of law
(2004)Bortner, 504,case.” 150the State v. N.H. 512 and(quotations

omitted).citations particular juryor not a instructionWhether is
instructions,necessary, scope wording jurythe and of and responsethe to

a question juryfrom the are all within the sound discretion of the trial
court, (2002)Cook, 735,see State v. 148 N.H. 741-42 (necessity); State v.

(2003)Evans, 416, Poole,150 N.H. 420 (scope wording);and State v. 150
(2003)299,N.H. 301 (response juryto question), and we review the trial

court’s decisions on these matters for an unsustainable exercise of
discretion, Poole,see 150N.H. at 301.

arguesThe defendant that the trial court by instructing juryerred the
outset,concerning alleged post-collision flight.his At inthe we note that

brief,his the passingdefendant made reference to process”“due within
I,the context of Part Article 19 of the New Hampshire Constitution and

the Fourteenth Amendment to the United States Constitution. As these
argumentsconstitutional were neither in objectionmade his to the

trial,relevant jury instruction at nor in of appeal,identified his notice we
See, 262,decline to e.g.,address them. Smith v. 144 N.H. 264Shepard,

(1999).
The defendant bycontends that the trial court erred agiving flight

instruction that differed from the “inpattern jury instruction that it lacked
the language concerning ‘flight from the police.’” arguesHe that his
actions “totallywere inconsistent with the concept flight,”of and that he

prejudicedwas because:

[B]y giving flightthe instruction when there was no toevidence
it,support jury easilythe could infer that there was evidence that

further,the jurydefendant fled and the could have followed the
trial court’s instruction and could have inferred guilt from the

flight.defendant’s

The trial gave followingcourt the instruction:

have heard may[Y]ou evidence that show that the defendant fled.
up youIt is to to youdecide whether the evidence shows this. If

does,believe that it I instruct thatyou flight may bybe motivated
a variety Flightof reasons. does not a presumptioncreate of
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orauthoritya fear ofhavepeopleInnocent sometimesguilt.
guilt.actualnecessarilydo not reflectfeelings guiltof which

However, tending feelingsto showmay flightconsider asyou
feelings guiltof as evidencemay also considerguilt youof and

dorequiredare not to so.guilt, youactual buttending to show
inflight by [sic]of the evidenceconsider the evidenceYou should

in decide howthe case andwith all the other evidenceconnection
it is.you thinkimportant

Earlier, jury:instructed thespecificallyhad alsothe trial court

impartial.I fair and Justtrial have tried to beThroughout the
I said or doneanythingIf that haveyou requiredare to be.as

to thinkyouin instructions has causedthe trial or theseduring
I anyI that do not favoryouI now instructany party,that favor

suggestedI or anexpressedIf that haveyou believeparty.
such anmy rulings, you ignorein shouldas to the factsopinion

into the facts this case.up youIt is to alone decideopinion.

did not containthat the trial court’s instructionWhile it is correct
police,”“from the see N.H. Criminallanguage concerning flightexplicit

Jury (1985), in that omission or1.19 we find no error eitherInstruction
that a defendantin a whole. There need not be evidencethe instruction as

before anpolice apprehensionin from immediateflightwas direct
given.purported flight may properlyof besignificanceinstruction on the

(1991)(instruction24, 26-27Torrence, significanceonv. 134 N.H.See State
jurisdictionleftfollowing testimony that defendantflight justifiedof

indictment, and beforeoriginalwithout offollowing prejudicedismissal
Bruneau, 104,131charge);on same see also State v. N.H.being reindicted

(1988) customarily thought justify117 of behavior to(examples fugitive
flight, escape custody,of include fromsignificance flightinstruction on

name).arrest, concealment, of falseassumptionresistance to

if couldflight properly given juryAn instruction on is the
reflectedreasonably flightinfer that the defendant’s

physicalthe actguilt, flight requiresconsciousness of and neither
Flighta haven.running reaching far-awayof nor the of

however, avoidmanifestly require, purpose beingdoes a to
orobserved arrested.

(Cal. 1988) (en banc) (citationCrandell, 423,v. 760 P.2d 442People
omitted), denied, (1989), grounds by490 1037 overruled on othercert. U.S.

2002).(Cal.1136, 1147People Crayton,v. 48 P.3d



We also disagree with the defendant’s contentions that no ofevidence
introduced,flight was and that his actions were totally inconsistent with

the ofconcept flight because the “evidence showed that actually[he]
contacted police voluntarily gave himself,the and them access to the

boat,thatpassengers were on the and consented to policehave the search
and seize the boat itself.” The State presented testimonyextensive

minor,thatindicating the collision of the two boats was not that the
boat,defendant must have been aware that he had collided with another

and that the individuals on the smaller boat required assistance.
11,On evening Augustthe of the Hartman boat occupied bywas four

Hartman; wife, Hartman;individuals: John son,his Karen their Kevin
Hartman; and Stephanie O’Brien. Karen and Kevin Hartman and
Stephanie O’Brien all testified that Karen screamed before the ofimpact

collision,the and that the collisionwas violent and loud. Sergeant Ouellette
Patrol,and Lieutenant ofDunleavy DeNoble,the Marine and Linda a

criminalist with the State Police forensics alllaboratory, expertoffered
testimony that the Hartman boat significantsuffered damage.

that, collision,Kevin Hartman testified immediately after the he could
see three individuals on the other lookingboat toward the Hartman boat.
His 911,mother screamed at them for tohelp and call but he heard no

andresponse beingsaw no action bytaken the individuals. The other boat
thedeparted attemptedscene as he to return the Hartman boat to the

Meredith docks. Karen Hartman and Stephanie O’Brien corroborated this
testimony. Sergeant Ouellette and Lieutenant Dunleavy testified that
during sound conducted under conditions by peopletests described the on

on,the Littlefield Baja engines running, playerCD and the boats—
approximately 150 apartfeet patrol officers on the Littlefield—marine

clearlyboat heard another officer on a second boat yell “help, call 911.”
Evidence was introduced that the attempteddefendant to avoid

detection. Sergeant Ouellette testified that the Marine Patrol had received
fromreports “several boaters out on the lake that inevening a close

ofproximity time of this collision that had fittingseen a boat the
description of the defendant’s boat without lights on after the collision in
that area.” Almon boat,Dirth testified that he encountered a similar in

todescription Baja,the defendant’s apparently operating with no
navigational or lights, comingstern from the Baydirection of Meredith

headingand directly toward the Weirs between 9:80 inp.m.,and 9:45 an
area where a Patrol boat flashingMarine with blue waslights also

Heald,operating. Benjamin onanother boater the lake that evening,
boat,testified that he illuminated a similar in description to the

defendant’s Baja, spotlightwith his at approximately p.m.,9:45 between
BayMeredith and the Weirs. He testified that the boat inwas dead the
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timeby thedisappearedall, the boatat and thatlightsno onwater with
hethattestifiedPhelpsRobertposition.its formerHeald reached

andp.m.9:30approximatelyin athis boatdocksthe Meredithdeparted
abovepeoplethreeWeirs, Bajaa withshortly aftertheheaded toward

of two orlightssaw the bluePhelpsproceeded,docks. As heleft thedeck
thattestifiedPhelpstoward Meredith.headedMarine Patrol boatsthree

boatschannel, no otherand observedenter the Weirshe slowed toafter
“literallydocksthe Meredithhis, seen atthat he hadBajathearound

in anhis boatpasstried tounsuccessfullynowhere” andout ofappeared
of the channel.laneimproper

ofinvestigationin theinvolved”Ouellette, “heavilywho wasSergeant
Patrol orMarinenot call thecollision, defendant didtestified that thethe

14; and theAugust11 andAugustbetweenanyat timereport the collision
at theinterview13 at anSeptemberhim untilnot meet withdefendant did

(the Sergeantattorney).originalCarroll defendant’sAttorneyofoffice
father, Williamdefendant’sthat it was thefurther testifiedOuellette

12, thatandAugustCarroll onLittlefield, Sr., Attorneycontactedwho
office. TheCounty Attorney’sBelknapthecontactedsubsequentlyCarroll

Ouellettemeetingin a withparticipatedfather and counseldefendant’s
whofatherand it was the defendant’scounty attorney,deputyand the

in the area ofatBajato Littlefield a boathousethe authorities thebrought
it was thetestified thatDunleavy alsoWeirs channel. Lieutenantthe

that hispossibilityof thenotified the Marine Patrolfather whodefendant’s
collision, and that theAugustin 11involved theBaja may have been

gave permissionandauthorities to the boatbroughtfather thedefendant’s
search, seize, forensically.itto and examine

solely forthat it wasclearly explainedtrial court’s instructionThe
by the defendant.flightthe evidence indicatedjurythe to decide whether

flightif that wasFurther, jurythat the believedexplainedthe instruction
juryfor the to infermandatory,but notproven, permissible,then it was

(1986).Cassell, 22, Finally, jurythe wasv. 129 N.H. 23-24guilt. See State
the context of all theany flightevidence of withininstructed to consider

in instruction.in find no error the trial court’sother evidence the case. We

II

instructingin thethat trial court’s errorarguesThe defendant next the
prejudicial“theby admittingjury concerning flight was “exacerbated”

furtively when that boatactingsaw a boattestimony Dirth]of who[Almon
Asto case.”[the]that of the defendant and irrelevantclearlywas not

boat,noted, apparentlyaDirth testified that he encounteredpreviously
ofcoming from the directionnavigational lights,no or sternoperating with



BayMeredith and heading directly toward the Weirs between 9:30 and
9:45 onp.m. nightthe of the collision. The defendant argues that Dirth’s

irrelevant,testimony is and substantially prejudicial probative.more than

Whether evidence is'relevant is a forquestion the trial court’s
discretion,sound and we will not overturn its determination

absent an unsustainable exercise of discretion. To show an
discretion,unsustainable exercise of the defendant must

demonstrate that the court’s ruling clearlywas untenable or
unreasonable to the ofprejudice his case. Evidence is ifrelevant
it anyhas tendency to make the existence of any fact that is of
consequence to the determination of the probableaction more or

probableless than it would be without the evidence.

Mitchell, (citations293, (2002)State v. 148 N.H. 294-95 quotationand
omitted). fact consequenceThe of was whether the defendant fled from the
scene collision with the Hartman boat. Dirth’s testimony had aof.his

totendency make the existence of flight probablemore than it would have
been without testimony.the

While Dirth’s description of the boat in respectsdiffered some from
the Baja,defendant’s those differences did not testimonyrender his

Rather,irrelevant. they simply weightaffected the to be afforded his
testimony by jury.the Dirth testified that he saw “some sort of a

boat,”performance approximately twenty-six twenty-eightto long,feet
largewithout a superstructure, sleek,but with a low silhouette and a low

swept back Atwindshield. the helm was personone who was fullynot
instanding the cockpit, which was approximately one-half to two-thirds

forward from the boat’s stern. The BajaLittlefield was a thirty-six foot
performance profileboat with a low sweptand back windshield. The
cockpit was approximately stern,two-fifths forward from the with a helm
seat that allowed for in aoperation standing or seated position, with
standing operation as the norm.

The defendant further contends that the boat bydescribed Dirth could
not have Bajabeen the Littlefield because the latter had a greenred and

bow,light on its while he contends that Dirth saw “a white light on the
examination,bow.” On direct Dirth described his encounter with the boat

that “all of nowhere,”a sudden... outappeared of and explained:

And the reason it really caught my attention is Ibecause didn’t
lightsee the red or green lightthe and I didn’t see the stern or

light____It black,anchor was like it was all of Iexcept a sudden
saw a lightlittle white towards the front of the boat and I said
what the heck is that all about.
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the he observedthat boattestimony to indicatenothing in Dirth’sWe see
testimonyInstead,light.and hisred bowgreennot have had amay

illuminated.only lighta was notindicated that such

it isbe Ifto to admissible.does not have be infallible[E]vidence
aor weaknesses areits deficienciesjudge jury,of aid to a or

of the but dodefense, weightaffect evidencematter of which the
admissibility.not determine its

(2002).723, In defendant’sDahood, denying727 the148v. N.H.State
on thistestimony, judge elaboratedthe trialmotion to strike Dirth’s

difference:

the toWell, opportunityI is to havejury goingthink that the
the of the evidence.weightevaluate

observations, time, angle,the the thatgivenI think [Dirth’s]
out, I is—if the caseyou [S]tate’sI’ll tell mean if the casestraight

witness, I togranting a motionrose or fell on this would be
dismiss, one piecebut I that is of evidencerecognize this witness

sayI that it belowamong many of evidence and can’t fallspieces
admissibility, weight certainlyitsalthoughthe threshold of is

arguable.

addition, toarguesIn that there was no evidencethe defendant
contrary, previously-detailedTo thetestimony.corroborate Dirth’s the

Heald,Ouellette, Phelpsof and Roberttestimony Sergeant Benjamin
such Dirth that he sawprovided corroboration. also testified the boat

Theup plane, throwingon which means it more of a wake.”“wasn’t was
that,defendant himself corroboration when he testifiedprovided

collision, work,of drives andsubsequent Baja’sto the one the two did not
water,through the all the to the“plowed, basically, way [Weirs]he

channel.”
ifthat, testimonythe contends Dirth’s wasFinally, defendant even

relevant, unfairlyit under Newprejudicialshould have been excluded as
403. contention ofHampshire Rule of Evidence The defendant bases his

flightthat the court’sprejudice previousunfair his trialupon arguments
that court didHaving alreadywas in decided the trialinstruction error.

that theconcerning flight,in instruction we findgivingnot err the
sum, find noany prejudice.has unfair In wedefendant not demonstrated

in testimony.court Dirth’spart admittingerror on the of the trial

Ill

in givingcontends “trial court’s theThe defendant further that the error
in therefusinginstruction also enhanced its error to instructflight bywas
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onjury the differences between duties a aimposedthe boater andupon
motorist under relevant anthe conduct after accident statute.” At the close

evidence, “inof the defendant this ansought attemptinstruction to
mitigate to the trialprejudice bythe court’s erroneous flight[him]

Having alreadyinstruction.” that thedecided trial court did not err in
instruction,giving the becauseflight and the defendant has not

unfairany prejudice, rejectdemonstrated we his argument.
In denying the defendant’s the trial courtrequest, stated:

[instruction],With to.respect the conduct after an accident I
don’t think youit follows that if leave the scene an accidentof or

crime,leave of a if run inyou away,the scene that that itself is a
case, is,crime. In an automobile collision it but it is not in other

flightinstances. The is not toinstruction tailored automobile
collisions; simply which,typeit indicates a of ifparticular conduct

jury finds, may inferences,the lead Iparticularto and instruct
them in pattern.as withinferences accordance

But chargedthe defendant was not with after anconduct
accident, had, will,the if youand defense before Inotice

instruction,Iinstructed was that Igoing youthat to decline told
chambers, certainlythat in and broughtcould have to the

juryattention of the the on conduct in its andargument,law that
could argumenthave the of But Iacceptablebeen the law. didn’t

it,need on itto instruct because not been on and inchargedhe’s
my discretion, didn’t think it was warranted.

The proposed jurydefendant’s instruction based uponwas RSA
(1999) (amended 2004)270:l-a (“Drownings Boatingand Accident

Reports”). that,argumentWe understand his to be the inbecause statute
at of the not requireeffect the time collision did a involved in aperson

scene,boating accident remain at the trial giveto the court’s refusal to his
proposed lightinstruction was error in of the State’s examination of
“witnesses about the fact that the and passengersdefendant other on the

didboat not contact Marine and fled.” disagree.Patrol We Assuming,
compliedwithout that thedeciding, requirementsdefendant with the of

time,inthe statute effect at the note that he chargedwe was never with a
Thus,violation of the with thatagreestatute. we the State the requested

instruction necessary, essentiallywas not as it havewould instructed the
thatjury the defendant did not violate a statute he not chargedwas with

(1982) (noBird, 10,violating. See v. 122 16 in failingState N.H. error to
instruct injury on issue not dispute).

sum,In in requestwe find no error the of thedenial defendant’s for an
concerninginstruction conduct after an accident.
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IV

tofailingerred inthe trial courtarguesfurther thatThe defendant
laboratoryforensicof atestimonycertainjury depositionthe thatinstruct

toin pursuantthe caseas evidenceanalyst could be considered substantive
801(d)(1)(A). contendsappeal,On heofHampshire Rule EvidenceNew

trial, denyinga fair thusrighthim his tothat the trial court’s error denied
I, Article 15 the State Constitutionunder Part ofright processto duehis

firstConstitution. Weto the Federalthe Fourteenth Amendmentand
Constitution, opinionscite federalthe andhis claim under Stateaddress

(1983).226,Ball, 231-33 Withoutv. 124 N.H.only. Stateguidancefor
earlier, that wereview, we underscorereiterating our of detailedstandard

particular jurynot adecision as to whether orreview the trial court’s
instructions,ofwording juryand andnecessary, scopeinstruction is the

Cook, 741-42;148See N.H. atfor an unsustainable exercise of discretion.
Evans, 150N.H. at 420.

notabout orjury testimony from various witnesses whetherThe heard
nighton the of thelightstern on the Hartman boat was illuminatedthe

theThe of the tolightcollision. status stern was relevant whether
theDuring post-collisionHartman boat was visible to the defendant.

Boudreau, the Stateforensic Maurice a consultant withinvestigation,
the stern He that thelaboratory, light.Police forensics examined testified

“mildlamp signsstill showed oflight operable,was but that the filament
shock,” opinedhot or that the distortion indicateddistortion. Boudreau

had, kind orlight impactthat the stern at some some ofpoint, suffered
not, however, tiecouldlampinertial shock while the was illuminated. He

Thus,incident,to at heimpact any specificthat such as the collision issue.
at thelightcould not whether the stern was illuminated or notdetermine

hisof the with swornpriortime collision. Boudreau was cross-examined
was notdeposition testimony light, depositionabout the stern but his itself

admitted into evidence.
theDuring charged,a chambers after the had beenjuryconference

prior deposition testimonythat sworn wasargueddefendant Boudreau’s
jurytrial and that betestimony, requestedinconsistent with his the

deposition testimonythat his could “be usedinstructed inconsistent
801(d)(1)(A).substantively of Theprooffor the facts” under Rule

defendant’s motion was denied.
read,The trial earlier instructions in part:court’s

onlythe the in this[Y]ou are to decide facts based on evidence
oath thetestimonycase. The evidence consists of the under of

witnesses, evidence,exhibits that have been admitted into the
notice____views, judicialfacts of I tookand the which
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decidingIn which witnesses to believe and how much of their
believe,testimony to you should consider both the and thedirect

Ifcross-examination of the witnesses. believe of ayou partthat
false,testimony you maywitness’s is choose to distrust other

also, butparts you requiredare not to do so. Inconsistencies and
witnesses,testimonycontradictions within a orwitness’s between

do necessarily younot mean that should disbelieve the witness.
... shouldYou evaluate and andinconsistencies contradictions

they importantdetermine whether are or unimportant.

Some evidence was introduced for a purpose.limited
inSpecifically, deciding youwhether a you maybelieve witness

whetherconsider the witness made nonsworn beforestatements
trial that were not the atconsistent with what witness trial.said
If you unsworn,find that a witness made an inconsistent

trial,before you may decidingstatement use that statement in
to maywhether believe that witness. You not use the statement

made before trial as that inproof... the facts the statement are
The only by youtrue. statement made before trial is to be inused

whether to adeciding believe witness.

Contrary contention,to the defendant’s the instructions did not
prevent anysubstantive use of sworn deposition testimony.inconsistent
All of testimony concerningBoudreau’s his depositionearlier was elicited

cross-examination,either directduring or and the jury specificallywas
Furthermore,that itinstructed should consider both. trialthe court’s

instruction,limiting regarding credibility, applied only priorto unsworn
juryinconsistent statements. If the did consider testimonyBoudreau’s

prior inconsistent,hisconcerning depositionsworn to be the instructions
placed no limitation on asits use substantive evidence.

instructions,The trial in entirety,court’s viewed their inexplained clear
and intelligible language the issues of law to case. Weapplicable the find

court,no unsustainable exercise of discretion on ofpartthe the trial and no
trial,denial of inrightthe defendant’s to a fair the instructions. The

greaterFederal protectionConstitution offers the defendant no than does
See,the State Constitution e.g.,under these circumstances. State v.

Parker, 319, (1997); Park, 658,142 N.H. 324-25 States v. 421United U.S.
(1975); (1stSmith, 458, Cir.),v.673-76 United States 145 F.3d 460 cert.

denied, (1998).953 Accordingly,525 U.S. reach the resultwe same under
the Federal Constitution as do under the Statewe Constitution.
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asked, to adeliberations, getit be possible‘WouldjuiytheDuring
testimony. expert.”He forensicwas theof Maurice Boudreau’stranscript

You tonot areprovided.“A can betranscriptresponded,The trial court
arguesnowtestimony.”of The defendanttherely youron best recollection

byaggravatedwas furtherinstructions]trial court’s[inthe “error thethat
deposition [Boudreau]the of Mr.the access tojuryto allow[its] refusal

fordisagreeit.” severalto have Wespecific requestdespite jury’s][the
above, applicableno in theFirst, there was errorexplainedasreasons.

Second, Thefactuallyis inaccurate.the defendant’s claimjury instructions.
notwhich haddeposition,a not of Boudreau’srequested transcript,jury
hasevidence, testimony. judgeThe trialinto but of his trialenteredbeen

into are to bein which items admitted evidencedecidingwide discretion
v.Hodgdon Frisbie Mem.brought jury duringinto room deliberations.the

(2001). allowing286, 291 taken a dim view of147 Courts haveHosp., N.H.
repeats orduring deliberations thatto have testimonial evidencejurya

testimony:aemphasizes portions of witness’s trial

on rathermay place emphasisof more writtenThe triers fact
readilyare beforespoken the written wordsthan words since

onlyuttered at trial canspokenwhile the wordsphysicallythem
memory.conjured up bybe

omitted). Third, in record indicatesnothing the(quotationId. and brackets
theresponse jury.the trial court’s toobjected tothat the defendant

ourpreservednot this issue forproperlythe defendant hasConsequently,
(2002)Gordon, 576, (contemporaneous577-78v. 147 N.H.review. See State

appeal, particularly allegedwherepreserveto issue forobjection required
instruction). offind no exerciseWe unsustainablejuryerror involves

request.in the jury’sthe trial court’s toresponsediscretion
bythe trial court erredapparentlydefendant contends thatFinally, the

in ... Boudreau’sargue closingthe State to “thatallowing improperly
light was consistent withdamagethat the done to the sternopinion was

Westruck thebeing lamp-post.”on when the defendant’s boatlampthe
developed thissufficientlyhas notagree with the State that the defendant

47, 49Blackmer, 149See v. N.H.argument appellatefor review. State
(2003).Further, specificallyrecord indicates that the defendant did notthe

of of Boudreau’scharacterization the substanceobject to the State’s
(2003).244,Winstead, 150 246 Even if thev. N.H.opinion. See State
however, towe faildeveloped argument,thissufficientlydefendant had

testify that thetrial We note that Boudreau didany bysee error the court.
heof with the condition wouldlampcondition the filament was consistent

on when thelightif stern had beenexpect to find the Hartman boat’s
bend theenough slowlyit with force toBaja scrapedLittlefield across
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over,light polestern which was the proposed byscenario the accident
reconstruction team.

V

The defendant next thatargues allowingthe trial court erred “theby
argueState to that the jury testimony [Nancyshould discount the of

DeVivo,] trial,because Duringher husband lied.” the course of the the
DeVivo,defense called a long-time friend of the hisdefendant and wife.

that, 11,DeVivotestified at approximately p.m. August9:15 on andshe her
departed boat,husband the inpublic theyMeredith docks their own after

had drinks and dinner with the Littlefields at the Town Docks restaurant
in departed did,Meredith. The DeVivos the Bajabefore Littlefield and
they later,headed for the Weirs Approximatelychannel. ten minutes and

seconds,for a noperiod of more than two aDeVivo saw white boat with a
onlight that went and off twice. She testified that at the time she saw the

boat, Weirs,other it was headed in the ofdirection the but she could not
boat,estimate the distance to northe other did she know thewhere other

boat had come from. DeVivo’stestimony was offered as that theevidence
stem of thelight Hartman Wellcraft was not illuminated timeat the of the
collision.

Over the objection,defendant’s the trial court argueallowed the State to
that DeVivo was not a Specifically,credible witness. the State contended
that DeVivo was aware her husband had written lunch” on the“Business

forreceipt personal evening,their meal that and that the receipt’s
aannotation was “lie.” On theappeal, defendant that itcontends was error

argueto allow the State to credibilityDeVivo’s as a witness because her
mayhusband have toattempted falsely claim a business tax deduction for

their arguesmeal. He that this error “further “prejudice”increased” the
of the trial court’s earlier error of tofailing juryinstruct the that Maurice

deposition testimonyBoudreau’s Althoughwas substantive evidence. the
authoritydefendant no thinlycites for this developed argument, he

apparently contends that DeVivo’s was ittestimony exculpatory; was
prior Boudreau;therefore consistent with the depositionsworn of and the

State no receipt’shad evidence to tie the disagree.annotation to her. We
First, we findingreiterate our above that the trial court did not in itserr

jury concerning such,instructions to the Boudreau’s testimony. As the
Second,defendant’s premise prejudiceof further is fundamentally flawed.

agreewe with the State that the defendant not sufficiently developedhas
Blackmer,this argument for appellate review. See 149 atN.H. 49. We also

agree with the his factuallyState that claim is inaccurate. While the
defendant claims in argumenterror the State’s concerning the DeVivo’s

tab,” clearly“lunch recordthe shows that the forreceipt was the drinks
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lunch, theDeVivos shared withdinner, a that theand not forand
at Meredith restaurant.Littlefields the

argueto DeVivo’sthat it was for the Stateif we assumed errorEven
testimony,DeVivo’sconsequently discountedcredibility, juryand that the

a doubt. Thereasonableany beyonderror was harmlesswe find that such
of criminal trialin course aof that error theprovinghas the burdenState

error wasdeterminingIn whetherbeyond a reasonable doubt.is harmless
consider, washarmless, things, whether the evidenceotheramongwe

Stateto State’s evidence. Seecumulative, inconsequential in relation theor
(2003).MacDonald, 237, 240v. 150N.H.

on offlight that went anda boat with atestified that she sawDeVivo
defendant concedesno more two seconds. Thein of thanperiodtwice a

defendant, wife,his BrianBajafour on the Littlefieldpeoplethat —the
“hadalready theytestified thatPoulicakos—hadConnelly, and Christine

testimonyimpact.”to DeVivo’spriorno on the smaller boat thelightsseen
therefore, inconsequential.also Lieutenantwas, cumulative. It was

explained by some“flickering light” couldDunleavy that a betestified
that,testifiedthe He alsolight bulb and observer.between theobstruction

a ofboat, portionofflappingthe intermittentin case of the Hartmanthe
DeVivo’sthis obstruction. Becausetopcanvas could have causedthe boat’s

anythat errorinconsequential, we findtestimony both cumulative andwas
acredibility beyondharmlessarguein to DeVivo’s wasallowing the State

doubt.reasonable

VI

it to definecourt when failedargues that the trial erredThe defendant
deviation,” response juryin to a“grossin term“gross,” as used the

evidence, gave followingcourt theAfter of the trialquestion. the close
instruction:

negligentthe of03-S-006 accuses defendantIndictment
hea lookout when wasfailing keep propertobyhomicide

orparts,has twoboat. The definition of this crimeoperating his
each of the definitionprove partState mustelements. The

first,Thus, prove,musta doubt. the Statebeyond reasonable
person, andthe death of anotherthat the defendant caused

second, negligently.actedthat the defendant
to thatrequires provefirst of the definition the StatepartThe

act, case,in he caused thedid a certain this thatthe defendant
persondeath of This means that the death of anotheranother.

partof The secondwas the direct result the defendant’s actions.
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of requiresthe definition the State to theprove defendant’s
acted; here,mental at timestate the he that he negligently.acted

proveTo that the defendant negligently,acted the State must
first,prove, the defendant failed to become aaware of substantial

unjustifiableand yourisk. means thatThis must decide whether
the defendant should have been aware that the risk existed and

Second,tofailed become aware of the risk. the risk was so
substantial that the defendant’s failure to ofbecome aware the

grossrisk was a deviation from the conduct that a reasonable
person inwould observe the situation.

key “grossThe words here are If youdeviation.” find that the
defendant’s actions were or thoughtless,unreasonable isthat not
enough. You must find that the defendant’s failure to become
aware of the risk was a substantial fromdeparture how a

personreasonable would have acted under the same
circumstances.

inNegligence criminal cases is negligencedifferent from in
cases____civil

cases,In criminal negligence requires ofproof more' than an
risk,ordinary that is of a unjustifiablesubstantial and risk. In

addition, the defendant’s failure to become aware of the risk must
be a gross deviation from how a personreasonable would have

inacted the same situation.
inKeep mind that there is often no direct evidence of a

state,defendant’s mental because there is no ofway examining
operation person’sthe of a mind. You should allconsider the facts

and circumstances in in decidingevidence whether or not the
State has proved that the defendant acted negligently.

deliberations, asked,On the first ofday jurythe “Can we have better
clarification of ‘grossthe term deviation’ in the first The trialcharge.”

responded:court

I you myrefer to page[earlier] instructions at nine. As it states
there, you must first determine a personhow reasonable would
have acted under the same circumstances. Then you must
determine whether the conduct departuredefendant’s was a from
how a person youreasonable would acted. Ifhave determine that
the youdefendant’s conduct was a departure, must determine
whether it a “gross words,was deviation”—in other a substantial
departure. The “gross”words and “substantial” have no specific

definition;legal they are to be withinconsidered their common
meaning.
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theprovidecourt shouldthat the trialarguingobjected,The defendant
to definewords, dictionary definitionsutilizingmeaning” of the“common

court’s failurethat the trialhe contendsappeal,On“gross” “flagrant.”as
had the effect of...‘gross’definition of the word“dictionaryto aprovide

trial,”and fairverdict ahaving jurya unanimousrighthis todenying [him]
I, 15 of the Stateunder Part Articleright to due processhisdenyingthus

Federalto theAmendmentsSixth and FourteenthConstitution and the
Further, he claims:Constitution.

by plainthesupportednotcourt’s answer wastrial[T]he
11(d). Further, of626:2, a misstatementit wasRSAlanguage of

thewhetheronlyto decidejuryit thethe law as instructed
afrom that ofdeparturewas a substantialdefendant’s conduct

instructionto him Thenegligent.in order findpersonreasonable
determiningof firststep processof the twojuryabsolves the

risk andunjustifiableandthere was a substantialwhether
thatfailure to become aware ofsecond, the defendant’swhether

conduct of afrom the“grossa deviation”risk constituted
Further, does nottrial court’s answerperson. thereasonable

defendant, thatbyconduct theallegedto the criminalrefer back
ais, operatinghe wasproperthat did not have a lookout whilehe

thethe to convictjurytrial answer would allowboat. The court’s
innegligentofthought operationif it his the boat wasdefendant
tonegligenceofexpandIt thus to the ideaany way. served

uncharged conduct.possibleinclude

preservenot these furthercontends that the defendant didThe State
originalto to the court’sobjectfor because he failedappealclaims

below,instruction, objectionsthese andspecificfailed to makenegligence
Injudge’s response.to final of the trialobjected only the sentence

his in ajudge proposedto the trial read answerresponse jury question,the
if ourjudge “want[ed]The defendant asked the trialchambers conference.

positionthat theposition,” judge responded he did want defendant’sthe
theany and defendant stated:suggestions,and

upI the toagree agreewith the —we with Court’s instruction
to, you“If determine that the defendant’s conductyou getwhere

grossa determine whether there was adeparture, you mustwas
that,Actually,to to afteragree up point.We it thatdeviation.”

departure,says, “in other words ... it’s a substantialwhere it
agree point____toupwe that
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Oh. The last sentence now “The ‘gross’reads: words and
definition,specific they‘substantial’ have no tolegal are be

meaning.”considered within their common
that,disagree sentence,We with both thatpartson of there

that,parts all,are two to it. And of jurywe believe first the must
know the common andmeaning; secondly common meaning—the

situation;toapplies secondly,that the a specificthere’s meaning,
legal meaning that toapplies homicide cases.

agree objectedWe with the State that the defendant only to the final
ofsentence the trial court’s to theresponse jury question. Consequently,

the preserveddefendant has his thatonly argument the trial court’s failure
provideto a “dictionary ‘gross’”definition of the word hisviolated

Gordon,right process.constitutional to due atSee 147 N.H. 577-78
(contemporaneous objection required to preserve issue for appeal,

instruction).particularly where erroralleged juryinvolves We first
his Constitution,address claim under the State and cite federal opinions

Ball,guidance only.for 124 reiteratingN.H. at 231-33. Without our
review, earlier,ofstandard detailed we underscore that we review the trial

responsecourt’s to a question from the for anjury unsustainable exercise
Poole,of discretion. 150N.H. at 301.

The trial court’s response specifically jurydirected the to torefer the
such,copywritten of the court’s previous instructions. As those

incorporatedinstructions were into the court’s response. juryThe is
presumed Smith,to followthe given byinstructions the trial court. State v.

(2003).693, above,149 N.H. 697 As detailed the clearlyinstructions
(1)that: of negligentdelineated the definition homicide contained two

elements, and it thethat was State’s burden to eachprove beyondelement
doubt; (2) element,a reasonable the second whether or not the defendant

test,acted anegligently, two-partentailed the torequiring proveState
that the defendant failed to become aware of a substantial and
unjustifiable risk, and that the risk was so substantial that the defendant’s

grossfailure to become aware of the risk was a deviation from the conduct
(3)situation;that persona reasonable would inobserve the there awas

(4)difference between criminal andnegligence negligence; “grosscivil
(5)difference;key concept grossdeviation” was a in that deviation did not

mean that the defendant’s to become of the risk simplyfailure aware was
(6)unreasonable or thoughtless; grossand deviation meant that the

defendant’s failure to become aware of the risk awas “substantial
departure” personfrom how a reasonable would have acted under the
same circumstances.
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withjury’s questionaobligationunder no to answerA court istrial
defendant; court’sit the trialby a is withinrequestedspecific languagethe

v.in Statedeliberations.jurybest to aid the itsto decide howdiscretion
(2004). aprovidedhasZwicker, 179, legislature190 notThe151 N.H.

(1996)(definition626:2,11(d) “negligently”),ofin RSA“gross”ofdefinition
toof its terms andaccording importto the fairand we construe the statute

(1996). not a term625:3 “Gross” is technicalSee RSAjustice.promote
(no16Bird, 122 atthe See N.H.by court.elaborate definitionrequiring an

“cause”). made clearjuryin of The instructionscourt’s definitionerror
simplya that wasmeant more than deviation“gross deviation”that

adequatebe an“flagrant” mightWhilethoughtless.orunreasonable
For all ofmeans definition.byit is no an exclusive“gross,”definition of

equatedreasons, response,no error in the trial court’s whichwe seethese
tojuryand directed thedeparture”“substantial“gross deviation” with
v.meaning.their See Statehavingas commonconsider those words

(Conn. 2004) (“[A] aGarcia, 1064, 1075 gross deviation isApp.A.2d Ct.838
”).deviation, or moderate deviation.’just slightor not a‘great substantial

sum, the earlierresponse, incorporatedIn the trial court’s which
ofinstructions, in issues lawexplained intelligible languageclear and the

no of discretion onto the case. We find unsustainable exerciseapplicable
court, to a fairrightand no denial of the defendant’spartthe of the trial

trial, jury.in the from the The Federalresponse given questionthe to
protectionno than does thegreaterConstitution offers the defendant

Parker, 142See, e.g.,under these circumstances. N.H.State Constitution
Park, 673-76; 145324-25; Smith, Accordingly,421 at F.3d at 460.at U.S.

dounder the Constitution as we underwe reach the same result Federal
the State Constitution.

VII

case, the of all theagainAt conclusion of the State’s and at closethe
to #03-evidence, unsuccessfully moved dismiss indictmentthe defendant

presentthat State not sufficientS-006. The defendant contends the “did
properthat maintain asupport chargeto the failed to[he]evidence

lookout.”
To on motions to dismiss:succeed his

in itsto thedefendant had establish that evidence viewed[T]he
inferences,allentirety, the State the benefit of reasonablegiving

he wasprove beyondinsufficient to a reasonable doubt thatwas
the trial court’scharged. reviewingof the Whenguilty crime

dismiss, andviewdenial of a motion to we the evidence
mostarising in the mannerreasonable inferences therefrom



350

because,favorable to the State. We review the entire trial record
though case,even the defendant is not to ifrequired present a he

so,tochooses do he takes chance that inpresentedthe evidence
Therefore,his case assist in themay proving State’s case. the

on appealissue to both motions isas the same.

(1994)Pittera, 257,v. 139 260State N.H. (quotations and citations
omitted). Further:

prevailTo on tochallenge evidence,his the ofsufficiency the
fact,provethe defendant must that no rational viewingtrier of all

of the evidence and all reasonable inferences from it in the light
State, guilt beyondmost favorable to the could have found a

circumstantial,is solelyreasonable doubt. When the evidence it
must all exceptexclude rational conclusions Underguilt. this
standard, however, stillwe consider the in the lightevidence

examinemost tofavorable the State and each inevidentiary item
context, not in isolation.

(citations omitted).Evans, 150N.H. at 424
outset,At the we theemphasize negligencedifference between in

criminal cases and in civilnegligence cases. Neither the State nor the
challengeddefendant the trial court’s instruction thisconcerning

difference:

inNegligence criminal iscases different from innegligence
civil cases. Civil moneycases involve decisions as to damages

from,resulting example,for an Inautomobile accident. such
the negligencecases is lower. inNegligencestandard civil cases

simplyis tothe failure exercise the ofdegree care that a
personreasonable would exercise under the same circumstances.

cases,In criminal negligence requires proof of thanmore an
risk,ordinary that of a unjustifiableis substantial and risk. In

addition, the defendant’s failure to become of riskaware the must
grossbe a from adeviation how reasonable person would have
inacted the same situation.

recognizeWe that not act of inevery carelessness that aresults
death entails criminal negligence. Accordingly, a withperson charged

negligence maycriminal not be on onlyconvicted evidence that establishes
ordinary negligence. Instead:

A person negligently respectacts to awith material element of
an offense when he should be aware of a substantial and

riskunjustifiable that the material element orexists will result
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degreeandThe of such a naturefrom conduct. risk must behis
it, nature andconsidering thefailure to perceivethat the actor’s

him,toknownhis conduct and the circumstancesofpurpose
that athe of carefrom standardgrossinvolves a deviation

in situation.would observe the actor’spersonreasonable

(1965)554, emphasisandStrescino, 556 (quotationv. 106 N.H.State
626:2,11(d). “[w]hetherstated thatomitted); previouslyRSA We havesee

unjustifiablea and riskfailed to aware of substantialthe defendant become
test, to the defendant’sobjective byan not referencebyis determined

(1992)264, 265135Ebinger,State v. N.H.subjective perception.”
omitted). Court ofcompelling Appealsfind the words of the(quotation We

of New York:

liability predicatedcannot beemphasizedhave that criminal[We]
death, theresultingof in thateveryon act carelessness

negligencefor morerequired appreciablycriminal iscarelessness
for and that theordinary negligence,than that civilserious

apparentbemust be such that its seriousness wouldcarelessness
community’s general rightto sense of andanyone who shares the

onlynot a[C]riminally requireshomicidewrong.... negligent
death, seriousperceiveto a risk of but also somefailure

in involvedthe conduct that caused it. The riskblameworthiness
tounjustifiable,been and and the failuremust have substantial

fromgrossthat risk have been a deviationperceive must
care.reasonable

crime of serves tocriminally negligent... homicide[T]he
obviouslyan offense to conduct which isprovide applicable

undesirable. It conduct which is inadvertentsocially proscribes
as is the interests andonlyto risk because the actor insensitive to

in inpersons society. Legislature,claims of other The
criminal, to stimulaterecognizing such conduct as endeavored

of theirpotential consequencestowards awareness of thepeople
creatinginfluence to avoid undesirable risks.conduct and them

Hence, in someengagedunless defendant has... a
blameworthy creating contributingconduct or to a substantial

death, ofand risk of he has not committed the crimeunjustifiable
homicide; risk,of a even ifcriminally negligent nonperceptionhis

results, not enough.death is

(N.Y. 1990) (citations,Boutin, 253, 254-55People quotations,v. 555 N.E.2d
omitted).brackets, andellipsis emphasis
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in mind thisKeeping heightened negligence,standard for criminal and
dismiss,our overall of a motionstandard review for to we have reviewed

lookout,the concerning keepevidence the defendant’s failure to a proper
only some of which we detail here. We have detailed that thepreviously
collision thirty-six Bajabetween the foot Littlefield boat andperformance

dark, clear,the twenty-foot Hartman Wellcraft motorboat occurred on a
traffic, water,night, light visibility.moonless with boat smooth and good

Baja travelingThe was at a speed approximately twenty-eight perof miles
Dunleavyhour at the time of the Lieutenant provided expertcollision.

accident at thattestimony speed thirtyreconstruction that feet per—some
second—it have taken one to theonlywould one and one-half seconds for
length of the defendant’s boat to over the boat.ride smaller

ofThere was substantial evidence that the stern the Hartman boatlight
was illuminated at ofproperly Dunleavythe time the collision. Lieutenant
testified that State requires carrythe all recreational vessels to a white
stern atlight, visible for 360 a of two miles.degrees distance Kevin
Hartman navigationtestified that he checked for the “proper lights”

docks,piloting awaybefore the boat from the Meredith public and that
those onlights duringremained and after the collision. Karen Hartman

navigationtestified that their boat on “from welightsthe of were the time
left inthe dock until after we left the docks theagain ambulance.”
Stephanie navigationO’Brien testified that the were turned onlights when

docks,the Hartman left publicboat the and that she was able to see the
hull of and as it ranBaja, including striping,the its color over Mr.

chest, lightHartman’s because the stern was on and remained illuminated.
Tsakiris, marina,Christopher an assistant service at a Laconiamanager

testified that was athe the Meredith docks when the Hartman boat
returned and that its stern on. Stevenlight Plimpton,was Tsakiris’ friend

restaurant,who was with him that at the Town toevening Docks testified
same,the and that the stern light “[v]ery bright.”was

goodThere was evidence that was on ofvisibility nightto excellent the
August Dunleavy11. Lieutenant that can be nighttestified boats seen at
even proper lightswithout the illuminated. Almon Dirthnavigation
testified was boat approximatelythat he able to see the he atencountered

it,150 feet although anyand maneuver to avoid he could not see
navigational lights Benjaminor stern on the boat. Heald testified that the
boat he hisinitially spotlightilluminated with was several thousand feet

him;away from that his heextinguishing spotlightafter could see that the
on;navigationalboat andlightshad no that he had often encountered

on,boats on at or allnight lights yetthe lake without some of their he had
seen in tothem time avoid a collision.
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concerning the defendant’ssignificant presentedevidenceThere was
evening.that The defendantof and his attention levelconsumption alcohol

11. HeAugustafternoon ofduringthat he four beers thedranktestified
wine, and a of a thirdglasses portionthat two full oftestified he drankalso

Plimptonthe in Meredith. Steveneveningover the course ofglass,
the agrab9:00 observed defendantp.m.,that at heapproximatelytestified

from the to the barstumbling up the stairs beachrailing apparentlyafter
healso testified thatPlimptonthe Town Docks restaurant.area of

Tsakiris, “Wow, testified toto he seems intoxicated.” Tsakiriscommented
Girard, the for awho had known Littlefieldsthis same incident. Diane

with thatyears,of that she started to talk the defendantnumber testified
himunderstandawaybut walked because she couldn’tevening, eventually

well; drinkinghe much—he wasappearedit to her that had been toovery
words, Jaran, chief ofunsteady his feet. Jeff theslurring his and was on

Sandwich, acquaintance manyan forin knew the defendant aspolice
evening.he the thatspokeChief Jaran that with defendantyears. testified

drink”; wasthe had had “a lot to the defendantHe believed defendant
intoxicated,” slurred, andimpaired “visibly speechhis wasobviously and

unsteady on feet.he was his
defendant’s, to theKelley, spokefriend of thelong-timeJudith a

theevening.at the Docks that Aware thatdefendant Town restaurant
tripfrom aprevious dayhad returned the two-week businessdefendant

overseas, tired,” maybeshe he “looked and she “thatthoughttestified that
or awakejet lag just bright-eyed.”had ... he didn’t seem wide andhe

tothat as the leave the MeredithPhelps Baja preparedRobert testified
operator difficultyhe that the hadshortly p.m.,docks before 9:30 observed

dock,in awaythe and from becauseinstalling light, pullingboat’s stern the
that line.” The testifiedhe “realized he hadn’t undone the stern defendant

with hand and hadpiloted Baja,that as he the he held the boat’s wheel one
wife, on a Hehis other arm around with whom he carried conversation.his

collision, looking “straightto ahead”priorfurther testified that the he was
in“wayon the and some out thelightsat the Weirs boats distance.”

case,Given our of review in this we believe there wasstandard
intoxication,the his attention levelsubstantial evidence of defendant’s

dark,the at on apiloting Baja, speed operatedwhile the which he his boat
to see in frontnight, properlymoonless and his failure a illuminated boat

of him.
contends, however, onjury’s guiltyThe defendant that the verdict of not

it a thatindictment #03-S-007 meant that had reached unanimous decision
toabilityMr. Hartman’s did not occur because the defendant’sdeath

Baja by any degree.the to The defendantoperate impairedwas alcohol
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contends himjuryfurther that because the on #03-S-acquitted indictment
007, it could not accounttake into evidence his intoxication in decidingof

Thus,properits verdict on the of failure to acharge keep lookout. he
thatargues we cannot that in our ofconsider same evidence review the

sufficiency of jurythe evidence. The State that theargues could consider
of chargethe evidence the defendant’s intoxication on the of keepfailure to

State,agreea lookout.proper We with the as our established
verdicts,inconsistentjurisprudence regarding abilityand the of the tojury

all of inconsider the deliberating charge,evidence on either belies the
Brown,argument. (1989);defendant’s State v. N.H. 321 Ebinger,See 132

264;Pittera,135N.H. 139N.H. 257.
Brown,v.In State the defendant was convicted on one count of a three-­

count indictment anbeing accomplice receivingfor to stolen onproperty
separate appeal,three dates. On he theargued jury’sthat verdictguilty

was inconsistent with jury’s acquittalsthe simultaneous on the other two
Hecharges. jury’sasserted that if the could notverdicts be reconciled on a
basis, Brown,rational his conviction must be See N.H. atreversed. 132

323, 328. conviction,In affirming the defendant’s we stated:

[Ujnder law, inconsistencyfederal and State the of simultaneous
ajury against singleverdicts on a multiple-countdefendant

reconciled,criminal need not rationallyindictment be and does
not entitle the defendant to relief....

The SupremeUnited States Court held in 1932 that
consistency among multiple-count necessary.verdicts is not
Instead, maythe Court stated that inconsistentalthough verdicts

that notjuryshow the did voice its true inconclusions either the
conviction,acquittal or the this does not mean that jurythe was

not guilt.convinced of the defendant’s The rationale supporting
the Court’s has expandeddecision ... been and continues to be

uponrelied today.
(1984)]Powell,[UnitedAs 469 explains,States v. U.S. 57 even

error,if inconsistent itjuryverdicts reflect should not be
they necessarilyassumed that aid Itgovernment. justthe is as

likely that jury correctly guiltythe reached verdictthe on one
count, and through leniency or at not guiltymistake arrived the

on a count ofverdict different the same offense. Under these
circumstances, byisgovernment preventedthe the United States
Constitution’s jeopardy appealing acquittaldouble clause from an

defendant, however,upon jurybased The in superiorerror. is a
position juryto determine whether irrationallythe or
erroneously guiltyarrived at its he orfinding, because she can
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If appellatetheon insufficient evidence.basedthe verdictappeal
at trial tointroducedevidence wasthat sufficientcourt concludes

doubt, thebeyond a reasonableguiltofa determinationsupport
of twowhicha court could determinestand. Beforeconvictionwill

mistake,error,verdicts, onany,if was basedinconsistentor more
jury’sinto thenecessary inquiretowould beleniency,or it

Powell, is to insulatethe ruleto betterAccordingdeliberations.
circumstances.under thesefrom reviewjury verdicts

Statesnoted, to the UnitedsimilarrecentlyhasThis court
that one ofCourt..., assumedalthough mayit bethatSupreme

inconsistency doeswrong,is theirverdictsthe two inconsistent
toIf we werealone, the error lies.not, indicate wherestanding
bepresumablyverdict, our decisions wouldone ofvacate each

one,only we wouldIf to vacatemerits. we werewrong on the
one to choose.never know which

omitted).(citations, and bracketsquotationsat 328-30Id.

byhomicidenegligentofcase, guiltyof notjury’sIn the verdictthis
meantintoxicating liquor,the influence ofwhile undera boatoperating

not of thatguiltywasthat the defendantunanimously agreedthat the jury
inconsistent, cannotwethat two verdicts areassuming thecharge. Even

error, leniency,juryfromstemmed eitheracquittalinfer that the
evidence, reason.any particularor othernullification, insufficiency of the

#03-S-007 does noton indictmentacquittalthat thethus concludeWe
id.conviction.Seeto reverse the defendant’srequire us

free tojurythe wasalso makes clear thatjurisprudenceOur
intoxication,evidence, the defendant’sincluding that ofconsider all of the
the death ofcausedcharge negligentlyon the that hein its deliberation

In Statea boat.operatinga lookout whileby failing keep properanother to
and killed atruck it struckdrivingwas his whenEbinger,v. the defendant

lane. Thein the breakdownridingwho had beenfifteen-year-old bicyclist,
homicide,negligentin indictment forcharged a two-countdefendant was

driving whilethat he wasalleged630:3. The first countpursuant to RSA
another;of the secondand caused the deathunder the influence of alcohol

fog line into thecrossed over the whitealleged negligentlycount that he
135lane, Ebinger,Seethe death of another.thereby causingbreakdown

at 265.N.H.
count, tobut was unableon the secondjury convicted the defendantThe

theappealed onintoxication count. The defendanta on thereach decision
andaffirmed the convictionof the evidence. Wegrounds sufficiencyof
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instated that thatfinding the defendant failed to become aware of a
unjustifiablesubstantial and risk conduct,that death would result from his

jurythe could have found that a reasonable inperson, the
place,defendant’s would have seen [the victim] and avoided
Furthermore,her.hitting jurythe could have combined this

finding with the evidence that the defendant had been drinking
on daythe of the accident to conclude that the defendant’s failure
to become aware of the risk a grossconstituted deviation from
the conduct that a reasonable person would inobserve the
situation.

omitted).Id. at 265-66(quotation and brackets We concluded:

jury’sThe failure to reach a verdict on the first count indicates
that or jurorsone more of the may have considered the evidence
of the defendant’s intoxication insufficient to guiltestablish his
beyond a reasonable doubt. The jury’s inability to convict the

count, however,defendant on the first precludedid not it from
factoring evidence of alcoholic consumption into its conclusion
that the defendant criminallywas negligent. As the defendant

,...acknowledged jurythe properly permittedwas to consider
the defendant’s alcoholic intake and uponits effect his behavior.

Id. at 266-67.
Pittera,In v.State the defendant was hisoperating motorboat on Lower

Suncook Lake when the boat and propellerits struck youngand killed a
boy who was inswimming the lake. The defendant was incharged two
indictments, pursuant 630:3,to RSA alleging alternative theories for
negligent homicide. The first indictment alleged negligence, uponbased
operating a boat at speed shore;excessive and excessively close to the
second indictment alleged that he failed to pay due attention and tofailed
see a inperson boat,the water operatingwhile the thereby causing the
death of juryanother. The acquitted indictment,the defendant on the first
but convicted him on the second. conviction,The defendant appealed his
arguing insufficiency Pittera,of the evidence. See 139 N.H. at 259-60.

We affirmed the conviction and stated that in finding the defendant
failed to become of a unjustifiableaware substantial and risk that death

conduct,would result from his jurythe

could have found a person,that reasonable in the defendant’s
place, have in[thewould seen thevictim] water and avoided

Furthermore,hitting him. the jury could have combined this
finding with the evidence that the defendant travelingwas
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andnumerous dockscontainingthrough a cove arearapidly
shoreline,watching thewhileswimmingknown areato aadjacent

aware of thefailure to becomedefendant’sthat theto conclude
that afrom the conductdeviationgrossarisk constituted

in the situation.would observepersonreasonable

thatfirst count indicateson theof the defendantacquittalThe
alone wasspeedof the defendant’s excessiveevidencethe

Thedoubt.beyond a reasonableguiltto establish hisinsufficient
consideringhowever, fromjurynot theprecludedidacquittal,

determininginspeeddefendant’sregarding theevidence
the secondnegligent undercriminallywaswhether the defendant

indictment.

omitted).(citation, and bracketsquotationat 261Id.

case, havejurythe couldin the instantall of the evidenceGiven
a andaware of “substantialfailed to becomefound that the defendant

626:2,conduct, RSAfrom his seethat death would resultunjustifiable risk”
that afrom the conduct11(d); “grossfailure constituted a deviationthat his

situation,” id:, see 135Ebinger,inwould observe thepersonreasonable
homicide for265; guilty negligentofconsequentlyand that he wasN.H. at

Further, we cannota boat.keep proper operatingfailure to a lookout while
a reasonableguilt beyondcould have foundsay that no rational trier of fact

of thein the trial court’s denialAccordingly,doubt. we see no error
evidence.defendant’s motions to dismiss for insufficient

VIII

trial court when itdefendant contends that the erredFinally, the
in We notesentencing. againan factor hisflight aggravatingutilized as

brief,this in his the defendant madeintroducing argumentthat while
I, 15the context of Part Articlepassing process”reference to “due within

toand the Fourteenth AmendmentHampshireof the New Constitution
wereargumentsConstitution. As these constitutionalthe United States
inpresentedin in hisappeal questionsincluded his notice of or theneither

See,brief,brief, e.g.,in to address them.developednor his we decline
144 264.Shepard, N.H. at

oftypesA has to choose the sources andjudgetrial broad discretion
sentence, thatrely imposingto in and we reviewuponevidence which

our unsustainable exercise of discretionsentencing decision under
(2001).Lambert, 295,147 295-96 An unsustainablestandard. v. N.H.State

if fails to consider all thejudgeof will occur the trialexercise discretion
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relevant factors necessary Stone, 987,to that exercise. v. 122State N.H.
(1982).989

judgeThe trial included as offlight one the aggravating circumstances
sentence,in his determination of the and sentenced the defendant to two

yearsand one-half to seven in the State Prison. While acknowledging the
broad discretion of the trial court to sentence,determine the duration of a
the defendant contends it was error for the trial court flightto consider

a clearlybecause “review of the record demonstrates that the defendant
complied with requirementsthe of RSA 270:l-a and did not flee.” We
disagree.

previouslyWe have detailed that presentedthe State significant
indicating minor,evidence that the collision of the two boats notwas that

the defendant must have been aware that he had collided with another
vessel, that the individuals on that assistance,other vessel required and
that the attempteddefendant to avoid detection. alreadyWe have held
that the trial court did not err in giving jury instruction,the a flight as this
evidence could asupport determination that the defendant had fled. The

judgetrial could rely uponalso this in imposingevidence the sentence. See
Lambert, 147N.H. at 295-96.

addition,In in explaining sentence,and the reasons for the the trial
stated,judge in part:

But I factors,also have to consider aggravatingthe and that’s
crime,the ofnature the which is ... criminal anegligence, gross

deviation from the conduct that a personreasonable would
inengage under the same or similar circumstances. It’s not an

accident, not civil innegligence, and that ... Isense don’t want to
by myindicate sentence I’m not agreeing with your counsel or

even your testimonyown with respect to Ileaving the scene.
crime____agree yourwith counsel that that’s not a separate

being punishedYou’re not for that separately, but certainlythat’s
an Iaggravating factor. have to consider that an aggravating
factor.

if IEven assume and accept your testimony ... youthat did
not hear the cries for afterhelp you poweredhad on quietdown a
night Winnipesaukee----on Lake Kevin Hartman’s first

boat____goinstinct... was to over to the other
Your instinct was not that. There was goingno over to the

other boat everyone okay.to assume was There was no picking
up the cell and Iphone saying justwas in ainvolved collisionwith
another boat. I want to make sure iseverything okay or there’s
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Iuntil the next and do considernothing nothing day,was—there
it____[UJnderI to allthat an factor. have consideraggravating

Hartman,circumstances, givenMr. thegiven the death ofthose
accident, yourfact that —ofgivennature of the theserious

I thinkoccurring immediatelyand after the accident...conduct
in of circumstances a State Prison sentence istotalitythe the
warranted.

that hejudge’s complete properlyA of the trial remarks revealsreview
deterrence,goals sentencing punishment,considered the traditional of —

Hammond,v. 144craftingand rehabilitation —in the sentence. See State
(1999).401, 408 the defendant’sjudge clearlyN.H. The trial considered life

record, throughoutlack his thehistory, anyhis of criminal demeanor
trial, trial and onlength impactof the and the tremendous of the sentence

factors in hisfamily, mitigatingboth the defendant and his as relevant
Stearns, 475,v. 130 N.H. 493determination of the sentence. See State

(1988) (no where, among things,abuse of other trial courtdiscretion
needs, and lack ofage, priorconsidered defendant’s health criminal

sentence).in determining rely uponinvolvement As the trial court could
sentence,inflight imposingthe evidence of the and as it considered all of

sentence,the relevant factors in the find no indetermining we error its
Hammond, 144sentencing order. See N.H. at 408.

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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