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771, (2004);Berwick, 781N.H.v. 150no discussion. Motion Motorsfurther
(1993).321, 322Vogel,v. 137Vogelsee also N.H.

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., concurred.and and
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McEachem, (RobertP.A.,Shaines & of Portsmouth A. Shaines and
brief,Alec L. McEachem on the and Mr. orally),McEachem for the

plaintiff.

Devine, Branch, (CharlesP.A.,Millimet & of Powell,Manchester R. III
brief,and Elizabeth J. Baker on the and Mr. Powell orally), for defendant

Bank,FirstMerit N.A.

DUGGAN, Bank, (FirstMerit)J. Defendant FirstMerit N.A. appeals an
J.)order of the Superior (McHugh,Court denying its motion to dismiss for

lack of personal jurisdiction and improper service. We reverse.
In considering dismiss,FirstMerit’s motion to the trial court found the

following plaintiff,facts. The Industries,Continental (CBI),Biomass Inc.
is a New Hampshire corporation engaged in the business of
manufacturing, andselling servicing heavy equipment used for grinding
and reducing construction debris and other materials. Defendant

(EMC)MachineryEnvironmental Company is a corporation doing
Columbus,in 2001,business JuneOhio. In CBI sold a 2001 wood hog

,a$439,600.grinder to EMC for purchasefinanced the by obtainingEMC.
FirstMerit,loan from a bank doing Columbus, Ohio,business in and

organized under the laws of Ohio. Upon ofreceipt full,EMC’s inpayment
CBI shipped grinderthe to inEMC Ohio.

FirstMerit filed a UCC financing statement with the SecretaryOhio of
in JanuaryState 2002 to secure its ininterest the grinder. Prior to the

filing statement,of One,FirstMerit’s UCC defendant Bank N.A. had filed
separatethree UCC financing statements with the Ohio Secretary of State

grantedthat Bank securityOne a ininterest all of EMC’s after-acquired
equipment.

2003,In 2002 earlylate or grinderthe damagedwas in a infire Ohio. As
result,a EMC delivered grinderthe to CBI in HampshireNew for repair

in March completed2003. CBI repairsthe in November 2003 and issued a
repair $252,120.46.invoice to EMC totaling interim,In the FirstMerit
received the proceedsinsurance resulting from the damagefire and held
them on EMC’s behalf for future payment of the repair costs.
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13, 2004, attachment on thepost-judgmentOn CBI obtained aJanuary
in anjudgment againstin to secure its EMCgrinder HampshireNew

in 2002 inSeptemberthat CBI had initiated Newunrelated civil claim
grindera article attachment on the withHampshire. bulkyCBI also filed

2004).TwoSecretary (Supp.of State. See RSA 511:23Hampshirethe New
tolater, repairsfull for the it had made thedays paymentCBI received

to FirstMerit togrinder. pursuantCBI then sent a demand for an account
(1997) securityof thatRSA 511:27 to determine the amount the interest

thegrinder.in the When FirstMerit received demandFirstMerit retained
account, CBI it and was informed thatinquirefor an it contacted to about

ingrinder judgment againstCBI attached the to enforce its EMC thehad
to CBI’s for an account onrespondedunrelated case. FirstMerit demand

11,2004. CBI, however, as late and filedFebruary responseconstrued this
compel Rockingham County levyan action to the sheriff of to on the

grinder securityfree and clear of FirstMerit’s interest.
specially uponFirstMerit and moved to dismiss the bases thatappeared

proper processCBI failed to effectuate service of and that New
jurisdictioncourts cannot over it inHampshire personalexercise this case.

properlyThe trial court found that FirstMerit was served and had
toHampshire support jurisdiction.sufficient contacts with New

appeals, arguing allege proveFirstMerit that CBI failed to and facts
requirements personal jurisdiction.sufficient to meet the for

plaintiff demonstratingThe bears the burden of facts sufficient to
Investors,v.personal jurisdiction. Lymeestablish Timber Co. DSF 150

(2004).557,N.H. 559 plaintiff only primaThe need make a showingfacie
jurisdictionalof facts to defeat a defendant’s motion to v.dismiss. Metcalf

(2002).Lawson, 35,148 N.H. 37 a primaWhere evidence standard isfacie
employed, we review a trial rulingcourt’s on a motion to dismiss for lack of
personal Timber,de novo.jurisdiction Lyme 150N.H. at 559.

First, type personalwe address the of injurisdiction at issue this case.
rem,arguesFirstMerit that the trial court in findingerred that it had in

jurisdiction grinder,over the and instead should have evaluated whether it
had in remquasi jurisdiction over the abank as defendant.

The difference between in rem and in remquasi jurisdiction is
significant because the effect of judgment depending uponthe varies the

Wright Miller,type of action. 4A C.See & A. Federal Practice and
(3d 2002).1070,§Procedure: Civil at 285 ed.

The essential function of an action in isrem the determination
propertyof title to or the status of orphysicallylocated—

legally jurisdiction.the court’s in remConceptually,—within
jurisdiction operates directly on the and theproperty court’s



328

all an interest injudgment against personsis effective who have
property.the

(1977).286; Heitner, 186, 199 AnId. at see v. 433 U.S. & n.17 actionShaffer
inestablishingin rem “has the effect of unassailable title thepractical [res

one, not,partybecause no whether named as a or can later attackthingor]
1jurisdiction.”on the that the court lackedjudgment ground personalthe

Richman, 2-6,§R. & Jurisdiction in Civil Actions at 180Casad W.
(3d 1998). title, actions,actions toExamples quiet partitioned. include

WrightId.; Miller,&proceedingseminent domain and forfeiture.
1070,§supra at 286.

contrast,In in rem ofjudgment quasi affects the interests“[a]
in 199 n.17particular persons designated property.” Shaffer, 433 U.S. at

omitted). in rem(quotation recognized types quasiCourts have two of
jurisdiction:

In to claim inplaintiff seeking pre-existingone the is secure a the
andsubject property extinguishto or establish the nonexistence

of In theparticular persons.of similar interests the other
what he to ofplaintiff apply propertyseeks to concedes be the

to of a claim him.againstthe defendant the satisfaction

omitted).Id. first in rem is(quotation type quasi jurisdictionThe of
in rem in that isjurisdiction dispute partiessimilar to the between the

Richman, §2-6, Anitself. Casad & at 187.property supraover the
§ 1-­mortgageof this of action is the modern foreclosure. Id.example type

1, type, plaintiff’sat 9. In in rem actions of the second the cause ofquasi
personal proprietaryaction the defendant is and not related to aagainst

case,In jurisdictioninterest in Id. such a the court’sspecific property.
attachment,property through garnishmentover the defendant’s is invoked

Id.; see, Altshuler v.procedure. e.g., Genealogicalor a similar Service
(1986)Farris, 98,128 101 that court lacked in rem(holding quasiN.H.

suit for breach contract non­jurisdiction plaintiff brought againstwhere of
and attached in a Newresident defendant the defendant’s interest

debt).satisfyestate to theHampshire

Here, parties’cause of action centers on theplaintiff’s respectivethe
(thedisputed property soughtin the CBI aproprietary grinder).interests

insecurity grinderdeclaration that FirstMerit’s interest the was
discharged by operation upon respondof law based FirstMerit’s failure to

(1997).within fifteen 511:28days.to the demand for an account See RSA
tosought injunction ordering levy grinderCBI also an the sheriff on the

Bank basedany byfree and clear of interest claimed FirstMerit or One
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after thesecuritytheir interestsre-perfectthe banks’ failure toupon
(1997). Thus, weSee RSA 528:8Hampshire.was moved to Newgrinder

in theto a claimseeking pre-existingthat CBI is secureconclude because
the nonexistence of similar“extinguishand to or establishgrinder

defendants, have evaluated whetherof the the trial court shouldinterests”
in in this case.jurisdiction jurisdictionin rem rather than remquasiit had

433U.S. at 199 n.17.Shaffer,See

the trial court lackedargumentnext address FirstMerit’s thatWe
inIn a court hasjurisdiction. determining quasiin rem whetherquasi

“(1) jurisdictionof isjurisdiction,rem we consider whether the exercise
(2)in litigation,in of New the andlight Hampshire’sreasonable interest

has minimum contacts with Newwhether the defendant sufficient
that, circumstances, jurisdictionin the exercise of isHampshire so the

justice.”with of fair and substantial Pono v.principles playconsistent the
Brock, 814, (1979); (holding119 N.H. 816 see also 433 U.S. at 212Shaffer,

meet the minimumjurisdictionthat all assertions of state-court must
contacts forth in International v. Washington,test set Shoe Co. State of

(1945)).310, 316326 U.S.
argues HampshireCBI that FirstMerit has sufficient contacts with New

(1)upon: responsebased FirstMerit’s to the demand for an account of its
(2)interest;security and FirstMerit’s of thedisbursement fire insurance

on toproceeds repair grinder.EMC’s behalf CBI for of the FirstMeritpay
counters that these are to satisfy processcontacts insufficient due because
it was not in intheyforeseeable that would result defense of a lawsuit New
Hampshire.

defendant, forum,“It relationship amongis ‘the the the and the
litigation’ jurisdictionthat controls whether a State can aassert over

(1979)Koch, 639,Hall v. 119 645 433(quoting Shaffer,nonresident.” N.H.
204).atU.S. We must determine whether a defendant has sufficient

minimum contacts with the State “such that the of suitmaintenance the
play justice.”does not offend traditional notions of fair and substantial

omitted).Washington, (quotationInternat. Shoe Co. v. 326 U.S. at 316
(1)Specifically, we examine whether: the defendant’s contacts with New

(2)action;to cause ofHampshire purposefullyrelate the the defendant has
(3)law;itself of ofprotections Hampshireavailed the New and it would be

fair requireand reasonable to the defendant to defend the suit in New
(2004).McNair, 343,Hampshire. McNair v. 151 N.H. 349-50 In past,the

State,have inwe looked at whether the defendant has ever “set foot” the
protectionsinvoked the benefits and of the State or committed an act that

Pono,has 119consequencesforeseeable to a State resident. See N.H. at
817.
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it injurisdiction uponThe trial court found that had this case based
ingrinder currentlythe fact that the is located New and isHampshire

subject to a valid attachment under State law. The trial court’s conclusion
based, part, grinderwas in the fact that the was located in Newupon

account,Hampshire respondedwhen FirstMerit to CBI’s demand for an
expectationand thus “there was a reasonable that the Grinder would be

proceeds disposedlevied and the from the sale of the Sheriff’sthrough
Department Hampshire system.” Althoughthe New court weand/or

inrecognize presence property maythat “the of a State bear on the
State,jurisdiction byof contacts forum theproviding amongexistence the

defendant, 207,Shaffer,and 433 U.S. at withlitigation,” agreethe we
ingrinder’s HampshireFirstMerit that the current location New is

interest,fortuitous. its not theDespite security FirstMerit does own
for to forgrinder responsible Hampshireand was not its removal New

repairs. voluntarily protectionFirstMerit did not seek the State’s of its
interests, 208, respondedsee id. at but rather to CBI’s demand for an

in inextinguishment proprietaryaccount order to avoid of its interest the
grinder.

Furthermore, no in the record to show that FirstMeritthere is evidence
has had contacts has done businessany Hampshire,other with New ever

facts,any Hampshire entity.here or a contract with New On these wehas
any voluntary purposefullycannot conclude that FirstMerit took action to

McNair,of 151protections Hampshireavail itself of the New law. See
Thus,N.H. at 349. thatwe hold FirstMerit does not have sufficient

contacts with the such that it would be fair to requireState and reasonable
it to defend this suit here.

Reversed.

Nadeau, Galway, JJ.,Dalianis and concurred.


