
314

1(0. 632-A:2, 1(b), however,RSA onfocuses the condition of the victim
where the victim is physically helpless to resist the defendant. We find no
redundancy from ourresulting plain reading “physicallyof helpless to
resist.”

Affirmed.
Nadeau, JJ.,Duggan,Dalianis and concurred.
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Nourie, P.A., E. on(Gregory Michael the briefof ManchesterWiggin &
fororally), plaintiff.and the

(RobertLLP, II on briefConway Upton,North theUpton Hatfield,& of
oforally),and for defendant Town Pembroke.

DHB,DALIANIS, Inc., an order of theappeals SuperiorJ. plaintiff,The
J.){Lewis, Planningof Board’saffirming Town PembrokeCourt defendant

We affirm.application.denial of its subdivision
Thefollowing plaintiffthe facts.The trial court order reflectrecord and

of inan 128-acre tract landapproximatelythe or holder ofoptionis owner
firm, CivilengineeringThe SublimeengagedPembroke. anplaintiff

Consultants, developto(Sublime), help planto aprepareInc. subdivision
2003, meetings and28, after preliminaryOn severalits land. June

interactions, toacceptanceformal forapplicationthe submitted aplaintiff
(Board) a tofor subdivision bePlanningthe of Pembroke BoardTown

According plan,to the the subdivisionknown as Pembroke Meadows.
of lots.single-family buildingwould consist 120

containingincluded a subdivision checklistplaintiff’s applicationThe
Julyto Onitems, applicant required complete.wastwenty-five which each

15, 2003, with Kernewhile was Sublime metapplication pending,the
toDiers, Planning Development,of andthe Town of Pembroke’s Director

theapplication complete. opinedDiers thatdiscuss whether the was
requirementsto all ofincompletewas because it failed meet theapplication

postponethat Boardrequestedthe The thereafter theplaintiffof checklist.
26, TheAugust meeting.of until its 2003applicationconsideration the

however, in aJuly engage22 tomeeting,did utilize the Board’splaintiff
some feedbackproject specificof the and obtained“conceptual discussion”

from Board.the
25, 2003, new and onAugust plaintiff applicationOn submitted athe

26, 2003, new added aAugust application. applicationits old Thewithdrew
120elderly, single-the in addition theunit for toforty-eight condominium
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family building lots. wasIt scheduled to be reviewed at the Board’s
23,2003September meeting.

2003,9,On TownSeptember counsel informed the Board that a growth
(GMO)management 10,be onpostedordinance would November 2003.

Any plan accepted prior to the ofposting the GMOwould exemptbe from
its requirements.

18,On September Norris, the Works,Walter Town’s Director of Public
who recently engineeringhad assumed responsibilities,review wrote a
four-page memorandum to commenting uponDiers indeficiencies the
plaintiff’s 22,2003,application.new On September Sublime met with Diers

Norris,and at which time Diers indicated that because of the addition of
housingthe for elderly, plaintiffthe the would have to meet the

requirements planof the insite checklist addition to the requirements of
the subdivision checklist. Diers the plaintiff applicationadvised that the
was itincomplete because failed to meet all of the requirements of the
subdivision checklist failed meet requirementsand to the of planthe site

As a plaintiffchecklist. result of the themeeting, requested that the Board
continue of application acceptance 23,review its Septemberfrom the 2003

28,meeting until the meeting,October 2003 lastthe meeting scheduled
prior postingto the of the GMO.

7, 2003,On plaintiffOctober the submitted a third plansset of for 120
lots,single-family offorty-eight units forhousing elderly,the the

consolidation of two parcels abuttingwith property, parcelsand four left
22,for 2003,future Ondevelopment. October Norris wrote Diers another

four-page detailingmemorandum in plaintiff’s application.deficiencies the
Norris that 18,noted the “memo is my Septemberalmost identical to 2003

project.” 22,2003,review of this On October againSublime met with Diers
and Norris to discuss applicationwhether the new met requirementsthe of
a completed application. Both and expressedDiers Norris the view that

applicationthe was incompletestill itbecause failed to meet the
requirements of the checklists.

28,During the October 2003 meeting, the Board reviewed the
recommendations of Diers and not toNorris theaccept application, and it

applicationdiscussed the with inAlthoughDiers. the Board pasthad the
permitted applicants to tospeak, permit plaintiffthe Board declined the to
speak at meeting.the One Board member commented that in his seven
years on Boardthe he could “not recall a time the applicantwhen had been
denied the opportunity speak.”to Another that allowingmember stated
the plaintiff speakto be “a of plaintiff’swould waste time.” The counsel

positioncharacterized the a “badBoard’s as faith” move to rid itself of the
plaintiff’s plan,subdivision improperly by upcominginfluenced the
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notGMO, plan likelywouldplaintiff’stheposting of the becauseexpected
under the GMO.be feasible

plaintiff’s applicationto theNonetheless, acceptvoted 6-0 notthe Board
to thenot conformplaintiff’s plan “[did]thefor review because

Planand Site ChecklistRequirementsChecklistSubdivision
Kerrie Diers and Walterbyas discussedRequirements____[particularly
2003, in10, adoptedand wason NovemberpostedThe GMO wasNorris.”

2004.March
the trial courtdetermination toappealed the Board’splaintiffThe

2004). Board’supheldThe trial court the(Supp.677:15to RSApursuant
appealThis followed.determination.

(1) it anto allowimproperlythe refusedplaintiff arguesThe that Board:
28, 2003at Octoberapplication thespeak supportto in of itsopportunity

(3)(2) incomplete;that its wasmeeting; incorrectly applicationdetermined
forduty determining requiredof the informationdelegated theimproperly

(4) to itsrefusing acceptin inand bad faithcomplete application;a acted
(Town) it isargues thatTown of PembrokeDefendantapplication.

theplaintiff’s arguments becausereach the merits of theunnecessary to
subject to hear the case.jurisdictioncourt mattertrial lacked

subjectthat the trial court lackedargumentfirst address the Town’sWe
areplaintiff’sto under RSA 677:15. Wejurisdiction hear the casematter

of thein the wordslegislature’s expressedfinal of intent asthe arbiter the
and usualstatutory phraseswords theiras a whole. We ascribe tostatute

theInsuggests otherwise.meaning, unless the statute itselfand common
(2004).Cook, 257, 258& 151 N.H.Angley-CookMatter of

of the677:15,1, by any decisionprovides: “Any person aggrievedRSA
themay present toconcerning a or subdivisionplatboardplanning

to courtpresentedshall be thepetition____Such petitioncourt asuperior
to or30 voted approveafter the date which the boarddays uponwithin

added.) thearguesThe thatapplication.”the Towndisapprove (Emphasis
plaintiff’s statutorilythe is definedaccept applicationBoard’s vote not to

1(c)(1) 2004) “determination,” not a676:4, as a and(Supp.in RSA
jurisdictionThus, the that trial court lacked“decision.” Town contends the

twoan of The that theplaintiff respondsto hear a “determination.”appeal
RSAjurisdictionthat trial had underare and the courtequivalent,terms

677:15.

arenot “determination” andWe need decide whether “decision”
that677:15,1,of demonstratesplain languagebecause the RSAequivalent

fail togoverned by partiesnot statute. Bothplaintiff’s petitionthe is the
677:15, I, that petitionthe of which states anotice second sentence RSA

upon30 date whichpresented daysthe court after the“shall be to within
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to orapprove disapprovethe board voted the application.” (Emphasis
added.) 677:15, I,Thus, RSA requires presented onlythat a petition be

the has toplanning approveafter board considered whether an application.

A planning board to approve applicationcannot consider whether an
1(c)(1)676:4,itbefore that as RSAaccepts application complete. (“Upon

bydetermination the board that a application completesubmitted is
according to regulations,the board’s the board shall begin formal

and shall act approve, conditionally approveconsideration to or...
case,Indisapprove____”). present plaintiffthe the did not trialpetition the

court to a of approvereview decision the board to itsdisapproveor
rather,application, as the thatapplication stage;never reached the

plaintiff is the Board’s thatappealing applicationdetermination the is not
Thus,complete. plaintiff rightthe had no statutory to the trialpetition

court under RSA 677:15.

Nonetheless, jurisdiction because,the courttrial had to hear the ease
although providesRSA 677:15 no for judicialmeans of thereview Board’s
determination, jurisdictionthe court had to a petitionconsider for ofwrit

superiorcertiorari. The court possesses original jurisdictionconcurrent
supreme grant State,with the court to of v.writs certiorari. Bothwick 119

583, (1979).Though590 plaintiff’s petitionN.H. the did seek a ofnot writ
certiorari, courts are bynot limited the “technical oraccuracy designation

action,” id.,of oflegal forms writand a of certiorari could evenapply
Crane,though plaintiffthe has mistaken remedy,its Petition Ann 132of

(1989).293, 298N.H.
petition,a questionOn sufficient the is less the form thanpetitionof the

by Bothwick,whether is anthere error eorrectible the court. 119 atN.H.
case,590. In the present were the Board to have erred in notdetermining

acceptto the inplaintiff’s application, review the form of writpetitiona for
otherwise,of certiorari must anapply; applicant kept “legalcould inbe

limbo,” as a planning board could exercise an overunchallengeable veto
meticulous,even the most undeniablymeritorious and complete

application by simply refusing to it.accept
Board,The Town Totty Planningcites v. Grantham 120 388N.H.

(1980), in onpartoverruled other Winslow v.grounds by Holderness
Board, 262, (2004),Planning 125 N.H. 268-69 to itssupport proposition

accept plaintiff’sthat the Board’s determination not to wasapplicationthe
not a final Inappealabledecision to a court of law. we thatTotty, held
intervening parties adjoining applicantwho owned land that of an could
not appeal granta board’s of conditional of anapproval applicant’s

such not aproposal approval. Totty,because decision did constitute final
120 N.H. at 388-89. that ifargues approval,The Town a conditional after
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decision,finalas aappealedcould not beaccepted,had beenapplicationan
an cannot beaccept applicationnot tothen a determinationsurely

the of ourmisapprehendsThe Town contexta final decision.appealed as
if a conditionalapplicant appealin that an couldholding. TattyWe stated

denied, beforeproceedingswould foreclose furtherwas as thatapproval
in is389. the this case entitled toSimilarly, plaintiffboard. Id. atthe

to itsaccept applicationnotthe Board’s determinationreview because
toThus, jurisdictiontrial court hadproceedings. theforeclosed further

case.plaintiff’shear the

for offor a writpetitionWe note that standards of reviewthe
differ; however, partyRSA neithera under 677:15petitioncertiorari and

review, awrong of or thatappliedtrial court the standardargues that the
case,ofaffected outcome thisof would have thedifferent standard review

(reviewing677:15Comparenot the issue. RSAand thus we need address
affirm, modifyor or decisionmay wholly partly, mayor thecourt reverse

thepersuaded byof law or the court iswhen there is an error when
it, that said isof on the evidence before decisionprobabilities,balance the

unreasonable) Facilities, 164,145Appealwith Health N.H.McKerleyof
(2000) bodywhere has(reviewing may166 court reverse administrative

authority, illegally,jurisdictionexceeded its or otherwise acted exercised
discretion, orarbitrarily, unreasonably,an level of or actedunsustainable

(2001)Lambert, 295,v. 147 N.H. 296capriciously); (explainingStatecf.
standard).ofunsustainable exercise discretion

above,now the of As at itsWe turn to merits this case. discussed
28, acceptOctober 2003 voted not themeeting, plaintiff’sthe Board to

incomplete. Duringit it theapplication because determined that was
vote,meeting to Board’s the Board reviewed writtenpriorand the

inprovided by capacities,recommendations Diers and Norris their official
Afterpublicly application’sand Diers commented about the deficiencies.

spoke, address Boardplaintiff requested opportunityDiers the the to the
deficiencies, request Boardregarding the which the denied.

The toplaintiff appealed the Board’s October 28 determination not
676:4, I,accept applicantits that RSA anapplication, arguing provides

the thatrightwith to be heard when the Board determines whether
forcomplete readyand submission. The trialapplicant’s application is

allowdisagreed upheld plaintiffcourt and the Board’s decision not to the
speak.to

weplanning appealed,a trial court’s of a board decision isWhen review
it theuphold supported bywill trial decision unless is notthe court’s

a islegally determiningevidence or When whether decisionis erroneous.
evidence, persona couldby the we look to whether reasonablesupported
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have reached the same decision trial court uponas the based the evidence
(2004).Falls, 720, 723v.before it. Town 150Cherry Hampton N.H.of

676:4,1 2004), in(Supp. pertinentRSA provides, part:

(b) planning specify byThe board shall regulation what
constitutes a completed application sufficient to invoke

Ajurisdiction to obtain approval. completed meansapplication
that sufficient information included oris submitted to allow the
board to proceed with and to anconsideration make informed

A completeddecision. ... shallapplication be submitted to and
board____accepted the boardby only public meetingat a of the

(c) (1) shall,The board at next regular meetingthe or within 30
days following applicationthe of thedelivery ... determine if a

applicationsubmitted is complete according to the board’s
andregulation uponshall its Uponvote acceptance.

bydetermination the that a applicationboard submitted is
incomplete according regulations,to the board’s the board shall

____notify applicantthe of the Upondetermination
bydetermination that a applicationthe board submitted is

complete according to regulations,the board’s the board shall
begin formal consideration and shall act to approve, conditionally
approve... or disapprove____

(e) section,as inExcept provided this no application may be
approveddenied or without a public hearing application.on the

At hearing, any maythe ...applicant testify personin or in
writing.

added.)(Emphasis
above,As we have noted a board considers approvewhether to or deny

an application only after the board has voted to accept applicationthat as
676:4, 1(c)(1).complete. 676:4, 1(e),RSA outAs set under RSA a “public

hearing” is when isrequired considering applicationa board an on the
merits; i.e., determiningwhen a board denyis whether to or approve an
already accepted application. regardWith to the process required when a

1(b)board 676:4,determines whether an is RSAapplication complete,
merely provides that such shall at “publicdetermination be made a
meeting.”

plaintiff arguesThe that although legislaturethe the term “publicused
meeting,” rightan still toapplicant has a be heard thewhen Board is
considering whether an isapplication complete readyand for submission.
We disagree.
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676:4, “publicorI, “public hearing”not the termsdoes defineRSA
undefined, theirwe ascribe to themstatutory terms aremeeting.” When

&In the Matterordinary meanings.andplain of Blanchflower
(2003). “an226, “meeting”of is227 The definition150 N.H.Blanchflower,

Third NewWebster’sprocess coming together,”or ofact
Dictionary 2002), thewhereas(unabridged1404 ed.International

heard,to to one’spresentan be or“hearing” “opportunityof isdefinition
case,” plainthemeaning meeting,of unlikeplaina id. at 1044. Theside of

opportunitynot to be heard.of does include anmeaning hearing,

applicantanlegislaturein 676:4 the indicate thatNowhere RSA does
ofmeeting completenessa theright public regardinga to be heard athas

procedure supportofNor do the Board’s rulesapplicant’s application.that
the rulesdealing public hearings,the section withplaintiff;the under

in RSA 676:4.require hearings be held accordance withmerely publicthat
Planning §VI(A)(6).Of Procedure WePembroke Board Rules

inthat court found the Board not errcorrectlyconclude the trial that did
28, 2003speakthe to at thedenying plaintiff opportunitythe October

meeting.
allowed at theplaintiff argues speakThe next that it should have been to

of tomeeting past practice allowing applicants speakthe Board’sbecause
the anmeetings regarding completeness applicationat of an cast

gloss” over the issue. We disagree.“administrative

administrative gloss statutoryThe of a ruledoctrine is of
ambiguousAn is angloss” placed uponconstruction. “administrative

when clauseresponsible implementation interpretclause those for its the
in asimilarly applicantsa consistent manner and it to situated overapply

years legislativeof Ifperiod without interference. an “administrative
clause,placedis found a notgloss” upon municipality mayto have been the

action,inits of to dochange policy, legislativethe absence becausedefacto
would, presumably, Familyviolate Inv. v.legislative Prop.so intent. Nash

(1995).Hudson, 595, inTown 139 N.H. 602 there is no ambiguitySinceof
rules,or proceduralstatute Board’s doctrine ofthe the the “administrative

gloss” apply.does not
trial inplaintiff argues upholdingThe next that the court erred the

that its application incomplete. disagree.Board’s determination was We
Action,”The “Town forApplication Planningof Pembroke Board as

22, 2000,onadopted August includes a “Subdivision Review Checklist”
contains twenty-five “Required Regardingthat items of Information.” the

land,of Town “A completedsubdivision the of Pembroke Code states:
is allapplication requiredone which shall ... contain the information on

inaccompanied by planssaid forms” and all and required“[b]e documents



Land,these regulations....” Subdivision of Town of Pembroke Code
(4) (October added).205-14,A(l), 15,1999) Further,§ (emphasis the code

states: “Failure on the to ofpart applicant complete any portionthe of the
application §... shall incomplete application.”form constitute an Id. 205-

added).14,B (emphasis
23, 2003,plaintiff applicationWhen the submitted its onoriginal June

review, Town,bythe checklist thepreparedsubdivision shows that
approximately twenty-fivehalf of required incomplete.the items were

25,2003,When the its onplaintiff application Augustsubmitted second the
approximately twenty-five requiredreview shows that half of the items

plaintiffwere When the submitted its third and finalincomplete.
2003,7,application twenty-on October the review shows that seven of the
incomplete. explanationfive items were The offers norequired plaintiff as

to why completed say theythe items were not than to merelyother that
involved “minor This not persuasiveadministrative matters.” reason is

regulationsbecause thatrequire completed,the all items be administrative
or otherwise.

plaintiff arguesThe did not thecomplete requiredthat it need to all of
information the hadbecause Board “sufficient information to enable to[it]

plaintiffmake an informed decision.” The refers us to decision inour
(2001).Bd.,Rallis v. 146Hampton Planning onlyTown N.H. 18 Notof

Rallis,plaintiff misinterpretsdoes the misconstrue our in itholding the
Rallis,Instatutorily provided completed application.standards for a we

stated that application sufficiently completean was where the record
applicationindicated that both the and board chairplanner considered the

sufficiently complete applicationand the included “detailed subdivision
Rallis,plans byand other items therequired regulations.”the subdivision

case,146 21. In plannerN.H. at the the nor thepresent neither board
chair nor member of board theany application sufficientlythe considered
complete, provided bynor has the the itemsplaintiff required the

regulations. plaintiff’s position.subdivision does not thesupportRallis
position.Nor does the thestatutory support plaintiff’sscheme As

1(b)above, 676:4, provides:referenced RSA “The board shallplanning
specify by applicationwhat constitutes a sufficientregulation completed to

Ajurisdiction approval. applicationinvoke to obtain means thatcompleted
informationsufficient is included or submitted to allow the board to

proceed to an (Emphasiswith consideration and make informed decision.”
added.) regulationsfirst that inprovides planningThe sentence a board its

applicationdetermines or not an is sufficient to invokewhether
sentence,jurisdiction. defining completed application, merelyThe second a

provides for inguidance planning constructing regulations.the board its
proofAs plaintiff anythe has not that it satisfied thepresented



inout the subdivisionas setapplicationcompletedfor arequirements
to enable theinformationsufficientdid not submitplaintifftheregulations,

informed decision.make anboard to
to to therespondtimenot have sufficientthat it didarguesplaintiffThe

itand thatengineer,“voluminous Town’sfrom thelist” of comments
itsdifferences betweenit could resolveso thatinputthe Board’sneeded

the didplaintiffreflects thatThe recordengineer.the Town’sandengineer
22,until Octoberfinal set of commentsengineer’sreceive the Town’snot

28, At the Board’smeeting.20032003, the Octoberdayssix beforeonly
shouldplaintiffthat the28, Board Chair statedmeeting,2003 theOctober

days prior10engineering commentsreplya to thewritten“providedhave
could review it.”Board membersPlanningthemeeting date so thatto the

hadplaintiffthat theimpossible, givenbeenthis would haveObviously,
To the extentmeeting.to thedays priorsixonlythe commentsreceived

of time toamountinadequatethat it had anarguesthe plaintiffthat
hadplaintiffthat theapplication,in third we noteitems itsaddress certain

onengineerfrom Town’sthealmost identical commentsreceived
noand took18, 2003, application,in to its secondresponseSeptember

2003,22, to18, 2003, respondtoand OctoberSeptembersteps between
to thecomments, replyto file a writtenattemptnoand madethose

that theplaintiff arguesthat the22,2003 To the extentcomments.October
toopportunityanplaintiffnot to allow theerroneously determinedBoard

thereplya written toit did not filemeeting becauseat thespeak
note,we as discussedmeeting,to thedays priorcomments tenengineering

ofmeeting regardlessat theabove, right speakhad no toplaintiffthat the
plaintiff arguestheTo the extent thatreply.had a writtenwhether it filed

applicationreject plaintiff’sto theerroneouslyBoard determinedthat the
meeting,to the wereply days priortenit had not filed a writtenbecause

adequateBoard haddemonstrates that thepresentedthe recordnote that
thecompleteit did notapplication becausereject plaintiff’sto thegrounds

isThus, argumentplaintiff’stherequirements.checklistsubdivision
merit.without

forreview itsplanof a siteargues requirementthat theplaintiffThe
requirementsadded to theelderly improperlyunits for the washousing

of thenot reach the meritsWe needapplication.its subdivisionfor
because, planof a siterequirementeven without theargument,plaintiff’s

had failed toas itreview, incomplete,wasplaintiff’s applicationthe
checklist.of the subdivisionrequirementsall thecomplete

it, the trial courtthat, beforeuponbased the evidenceWe conclude
that the plaintiff’sdeterminationto the Board’sreasonably upholddecided

incomplete.wasapplication
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’
thatplaintiff argües improperly delegatedThe the Board its

“completeness toresponsibility plannerfor the determination” the Town’s
officials,engineer. publicreflects that the andThe record Diersand

Norris, completenessreviewed the for and made writtenapplication
s Norrisrecommendation­ to the Board. Diers and also met with the

publicon two The Board made its determinationplaintiff occasions. at a
meeting, at which Diers and Norris discussed the application’s

delegateddeficiencies. There is no evidence that the Board the
Rather, inacting professionaldetermination to Diers and Norris. their

that,provided tocapacities, Diers and Norris recommendations the Board
case, accept.in itthis chose to

Finally, argues improperlythe that the Board Diersplaintiff allowed
developmentNorris to the Town’s Theand amend cluster ordinances.

presents twenty-third requiredno of such action. Theplaintiff evidence
of “Applicationsitem the subdivision checklist states: for cluster

development required bymust the information ... the Town ofsupply
that,ZoningPembroke Ordinance.” The record reflects as with the

Diers andapplication,subdivision Norris evaluated the plaintiff’s
in theapplication light zoning merelyof ordinance and made

plaintiff’sto applicationrecommendations to the board as whether the met
Further, if inrequirements.those even the Board erred some withrespect

to of developmentits administration the cluster theregard requirements,
failed,still in 7 toplaintiff application, completeits October six itemsother

required by the subdivision checklist.
that, brief,in plaintiffWe note the fact section of its the discusses the

acceptanceapproval planBoard’s and of a subdivision and site application
Meadows,development Chickeringfor a called which occurred around the

of the plaintiff’s application. plaintiff allegestime The that the Town’s
had numerous in theengineer Chickeringlisted deficiencies Meadows

and that the not be toapplication application accepted priorrecommended
deficiencies, yetthe resolution of these Board still theacceptedthe

however,Chickering Meadows The noapplication. plaintiff, provides
meaningful legaldiscussion cites no that would thisprinciplesand relate
occurrence to the case. We therefore decline to thispresent address
allegation.

Though plaintiff arguments appeal,the makes other on such as the
faith, weallegedBoard’s bad need not address them because werethey

theynot for lackproperly preserved appeal,either or merit and warrant
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771, (2004);Berwick, 781N.H.v. 150no discussion. Motion Motorsfurther
(1993).321, 322Vogel,v. 137Vogelsee also N.H.

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., concurred.and and
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