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Kelly Ayotte,A. attorney general Fuller,(<StephenD. senior assistant
attorney general, on orally),the brief and for the State.

Winters,Andrew defender,assistant appellate Concord,of on the brief
orally,and for the defendant.

Galway, defendant, Grimes,J. The Robert appeals his inconviction the
J.)Superior (Abramson,Court aggravatedof felonious sexual assault

(AFSA). 2002).RSA 632-A:2(Supp. We affirm.
The record supports the following 2003,facts. In February the victim

was a single livingmother in Hillsborough. On the afternoon of February
7, 2003, Robert Lusher introduced the defendant to the victim. Around

victim, Lusher,7:00p.m., the and the defendant started playing drinkinga
game of checkers. using checkers,Instead of traditional participantsthe
replaced gamethe pieces with red and black colored shot glasses filled
with alcohol. a playerWhen obtained piece,another’s opposing playerthe
had to drink the inalcohol the shot glass.

game started,After the the victim frequently onchecked her son and his
half-brother, who was visiting. table,Each time she returned to the
Lusher and her, “Oh,the defendant to you shot,said didn’t take the you

awaywalked youand didn’t yet.”drink this The victim did not know
whether the shots were being refilled. She believed that during the course
of gamethe she drank six shots of alcohol and three bottles of Bacardi
Silver, a malt beverage.
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thatthe shetold Lusher and defendantthe victimp.m.,Around 9:30
at all” andfeeling very wellsaid that she “wasn’tto slow down. Sheneeded
p.m.,to at 10:00 shethe victim went bedgoto down.” Whenlay“needed

out,” that shenauseous,” passto and“goinglike she was“dizzy andfelt
toif soon.” She felt “sicklaydidn’t down[she]to hit the floor“goingwas

hermake it to bed.barelyand couldstomach”[her]
naked withwaking upthat next rememberedvictim testified sheThe

hernot how or whenShe did remembertouching her breasts.Lusher
vomitedstop, hyperventilated,him andThe told tocame off. victimclothes

pushin out” tried to“blacking and as shekeptof bed. Sheon the side her
consciousness, toshe triedregainedandaway. repeatedlyhim As she lost

enough”hard and “couldn’tpushhim but felt that she “couldn’tpush away
into the bathroommanaged run downstairsenough.”loud She toscream

intoran thecry. Frantically, sheupcontinued to throw andwhere she
for Lusherby screaming help.herselfliving room and there nakedstood

felt likepoint,into At that the victimcame the room.and the defendant
“couldn’t even feelany longer [her]not and that sheupshe could stand

outbody.” again.She then blacked
a.m. with thein bed around 12:30upvictim woke naked herThe

face, andtouchingwas her breasts andlyingdefendant next to her. He
sick andveryfrom the neck andstroking paralyzedher hair. She felt down

him notstop,on of She told to but couldgot topweak. The defendant her.
not holdaway.or him The victim felt like she couldyell enough pushloud
wakingofup, “passingshe in and out... consciousnessbody kepther and

stomach,upin her notup position.” point,a At one she woke ondifferent
holdingwas hergot position,how into that and the defendantknowing she

recalled that theupstomach and her from behind. She nextpenetrating
into her. Theejaculatingon of her and had finishedtopdefendant was

move, and thenon back unable tolyingvictim then remembered her
out again.blacked

waking around 6:30 a.m.upthe wasthingThe next victim remembered
clothingin found herasleep bed next to her. The victimwith the defendant

thefloor the room. The defendant was arrestedon the and vomit all over
afternoon, theoryon theindicted for AFSAfollowing subsequentlyand

632-A:2,1(b).resist.” RSA“physically helplessthat the victim was to
forthere insufficient evidencearguesOn the defendant that wasappeal,

resist.” Tohelpless tojury “physicallythe to find that the victim was
claim, must showa of the defendantsufficiencyon the evidencesucceed

State, nothat, to theviewing lightevidence in the most favorablethe
reasonable doubt.guilt beyondfact found arational trier of could have

(2004).Cossette, 355, All inferences151 N.H. 359 reasonableState v.
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from thederived evidence are in the lightviewed most favorable to the
Id.State.

632-A:2,1(b)provides:RSA

I. A person guiltyis of felony aggravatedthe of felonious sexual
assault if inengages penetrationhe sexual personwith another
under ofany followingthe circumstances:

(b) physically helplessWhen the victim is to resist.

The defendant the attemptscontends that victim’s verballyto and
physically theresist defendant showed that she not physically helplesswas
to resist. The “physically resist,”statute does not define helpless to and

argues “unconscious,the defendant phrasethat the should be defined as
orasleep, equivalent physicalan condition.”

Resolution of this requires interpretissue us to the statute and then to
decide whether the evidence at trial to provewas sufficient the required

In statutoryelements. matters of we theinterpretation, first examine
Hudson, 688, (2005).language of the statute. State v. 151 N.H. 690 aWhen

statute’s islanguage plain unambiguous,and we need beyondnot look it.
Id. We construe Criminal “accordingCode to fairprovisions the ofimport

(1996);their terms and to promote justice.” Hudson,RSA 625:3 see 151
atN.H. 690.

The defendant topoints several other States that define the phrase
“physically helpless” in statutes and asks us to adopt interpretationan

11-37-1(6)statutory See,similar to e.g., §those definitions. R.I. Gen. Laws
(2002)(‘“Physically person unconscious,means a whohelpless’ asleep,is or
for any other reason physicallyis unable to unwillingnesscommunicate to

act.”).do an We decline to do so because when the legislature leaves a
statutory undefined,term we ascribe to those plainwords their and
ordinary meanings. In theSee Matter Blanchflower,&of Blanchflower

226, 227(2003).150N.H.

previously dicta,We approved,have in the trial court’s instruction
that phrase “physicallythe helpless to thatresist” means at the time theof
offense, the victim “physically incapablewas of resisting sexual
penetration by Jackson, 152, 153 (1996).the defendant.” State v. 141 N.H.

statute,onBased the plain meaning of the we now hold that a victim is
physically helpless to resist when the victim is ofphysically incapable
resisting penetration by case,sexual the In presentdefendant. See id. the
the victim paralyzedtestified that she felt from verythe neck down and
sick and weak when inthe defendant was nextbed to her. After the

her,defendant ongot top of feltshe like she hold her body up.”“couldn’t
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shestop,”him to but wastellingandawayhim ...pushingShe “tried
in out ... ofandFurther, passing“kepthim shepushto off.unable
point upAt she wokeoneposition.”in a differentwaking upconsciousness

up.her stomachholdingherdefendant behindwith theon her stomach
into her.ejaculatingon oftopthe defendant herFinally, she remembered

on her backlyingincident that she rememberedafter theShe also testified
tounable move.

duringthat victim was consciousthe fact theargues thatThe defendant
sexuallytounwillingnesscommunicated beherincident andthe

helpless tophysicallywasthe claim that shenegates State’spenetrated
disagree.resist. We

during theat certain timesAlthough the victim was conscious
in anyorincident, for the victim to be “unconsciousnecessaryit is not

to be renderedthe of the offense”of intoxication at timeparticular state
Further, wasalthough the victim ableto See id.physically helpless resist.

at himsheunwillingness yelledto the defendant whento communicate her
may cause awhile intoxicationto we concluded thatstop, previouslyhave

to and “unable to exercisehelpless resist”“physicallyvictim to be both
not always implydoesof one conditionjudgment,” presencereasonable the

Here, cognizancehad the andId. at 155. the fact that the victimthe other.
notpenetration does meanverballyto resist the defendant’s sexualability

sexualresist the defendant’sability physicallythat had the toshe
vain, pushin theattempted, physicallytopenetration. Although the victim

off, tofailed due thejury could have found that those effortsdefendant the
ill, body up,at to hold her furtherfact that she felt weak and times unable

theshe to resist defendant.helplessthat wasdemonstrating physically
a of RSA 632-argues interpretationthe that broadFinally, defendant

A:2,1(b) lightin of the thirteen othermake the redundantprovisionwould
632-A:2, ainterpretingRSA I. Whenways committingof AFSA under

contends,statute, legislaturethat thepresumethe defendant we must
Gifford,See State v.unnecessary duplicative provisions.does not enact and

215, 217 (2002). Hence, argues, adoptwe should his148 the defendantN.H.
give independentresist” tohelplessdefinition of toproposed “physically

632-A:2,1. disagree.RSAmeaning to all of the subsections of We
632-A:2, I, maythe RSA a defendant beUnder other subsections of

focus on the actionsthroughof AFSA different circumstances whichguilty
throughovercomes the victimdefendant,of such as when a defendantthe

632-A:2,1(a);RSAapplication strength,of seesuperior physicalthe actual
violence,of see RSAbya coerces victim to submit threatdefendant the

1(c);632-A:2, byvictim the element ofpenetratesor a defendant the
resist, 632-A:2,seeor RSAsurprise before the victim has the chance to flee
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1(0. 632-A:2, 1(b), however,RSA onfocuses the condition of the victim
where the victim is physically helpless to resist the defendant. We find no
redundancy from ourresulting plain reading “physicallyof helpless to
resist.”

Affirmed.
Nadeau, JJ.,Duggan,Dalianis and concurred.
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