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Here, the defendants’ land was privateused for a birthday party, which
open Therefore,was not to the general public. RSA 212:34 and RSA

508:14,1, do not apply.

Reversed and remanded.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.
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Brown, Gould, P.C., of K. and E.(BryanOlson & Concord Gould Maria
brief, orally),Reinemann on and for plaintiff.the Mr. Gould the

Reno, P.A., brief,Orr & of Concord P. Bassett on the& a. andGJames
Lehmann, counsel,orally), legalMr. Bassett and Richard byJ. senate

brief, Donovan, counsel, brief,legal byand Patrick house for the
defendants.

(Daniel Mullen,A.Kelly Ayotte, attorney general J. associate attorney
brief),general, State,on forthe the as amicus curiae.

Duggan, ruling SuperiorJ. The defendants the of Courtappeal the
J.)(McGuire, I,theythat violated Part Article 8 of Constitutionthe State

and RSA 91-Achapter they negotiated compromisewhen a ofprivately
(SB)Bill 302. appeal carefullySenate This that werequires consider: the

public’s toright governmentalconstitutional of access seeproceedings,
I, 8; know,N.H. art.pt. public’s statutory rightConst. the to see RSA ch.

(2001 2004);91-A Supp.& legislature’s authoritythe constitutional to
rules, II, 22, 37;seeadopt pt. legislature’sits own N.H. arts. theConst.

I,right debate, 30;to seefree deliberation and N.H. Const. art.pt. and the
powers, I,constitutional of of Const.principle separation pt.see N.H. art.

37.We reverse.
We hold statutorythat whether the defendants violated provisionsthe

governing public’s right political question subjectthe to is a notknow to
our Answering question legislature’sreview. this would theinfringe upon

authority adoptexclusive constitutional to and its own rules ofenforce
procedure.

However, I,whether the violated Part Article 8 is notdefendants a
political We the notquestion. further hold that defendants did violate that

context, importconstitutional In the ofprovision. constitutional free
legislative outweighs rightthe of to thepublic’s disputeddebate access
negotiations. Considering openthe and of thepublic legislativenature
process debates,in publicthis case and the access to the and werecords
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denyingthathave determinedlegislature properlythat couldbelieve the
the at issue was reasonable.public negotiationsthe access to

BackgroundI.

ofHampshireof HouseSpeakerare the the NewThe defendants
(House), Hampshirethe Senatethe President of NewRepresentatives

Hampshire, the House(Senate), of State of Newthe Court theGeneral
302, Committeeand Senate ConferenceCommittee on SB theConference

ofHughes, a memberDaniel M.RepresentativeThe isplaintiffon SB 302.
House.the

302, a 2004 billof SBconcerns the enactmentdisputeThe instant
oflegislative historybriefly summarize thefunding. Weconcerning school

historydetailed setreference the moreincorporate by302SB below. We
(2005).President, 124, 126-27152N.H.forth in Baines v. N.H. Senate

7, 2004, to “makeJanuaryin Senate onSB 302 was introduced the
Baines, 152 N.H.formula.”fundingto educationtechnical corrections the

omitted). onpassing the bill March126 brackets Before(quotationat and
thehave raised17, 2004, an amendment that wouldrejectedthe Senate

Id.cigarette tax rate.existing
tax rate.existing cigarette302 to increase theThe House amended SB

for 302 when the SenateappointedA SBId. of conference wascommittee
legislativeId. Consistent withconcur the House amendment.did not with

therules, Senate conferees andPresident threeappointedthe Senate
Id. at 138.four House conferees.appointedof the HouseSpeaker

committee,” “is twoA or “conferencecommittee of conference
committees, normally for aby appointedhouse. It isappointedone each

the two houses eitheris to accord betweenspecific gainbill and its function
byits or theof one house from its bill or amendmentsby the recession

anor the ofexisting legislation byfurther of the substitutionamendment
SINGER, 1 AND STATUTORYN. STATUTESentirely new bill.”

(6th rev.).11:8, “Although the managers§ 654 ed. 2002atConstruction
intheyone aretogetherof House meet as committeeparton the each

committees, byseparatelyof which and actsseparate each voteseffect two
Of16A:4, 934;§ see National Conferencemajoritya Id. atvote.”

LegislativeLegislatures, ProcedureofState Mason’s Manual
(2000)(MASON’S).770,§ 558at

have reachedconferees, by group,vote of eachmajority“When the
in reportathey embody their recommendationscomplete agreement...

Singer, 16A:4, report may§ The not besuprain at 936.duplicate.”made
unanimouslyconferees havelegislatureforwarded to the unless the

Hampshire 2003-the Courtit. of Generalapproved Manual New
legislature.of theupon by2004 20. The then each housereportat is acted
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Mason’s, 771,§supra at 560. “When both houses have adopted report,the
they have both in finalapproved the bill its form and it is toordered
enrollment.” Id.

“The processconference committee is older Congressthan itself. State
legislatures used conference tocommittees before 1789 reconcile
differences between the of theirchambers bicameral W.legislatures.”

Congressional PolicyOleszek, Procedures and the 255Process
(6th 2004).ed. “The Bay ColonyMassachusetts ... held firstthe recorded

Longleyconference committee in the earlyNew World as as 1645.” L. &
Oleszek,W. Bicameral Politics: Conference Committees in

Congress (1989).29
“Almost immediately upon conveningthe of first ofthe session the First

1789,inCongress the Senate and the House providingconsidered rules for
conferences between the two chambers.” Id. at congressional30. The first

14, 1789,Mayconference committee met on to an ofresolve issue
congressional etiquette: How should Congressthe address the President
of the United States? Id. at 31. “One of passed bythe first bills Congress,

(introduced 22,1789),H.R. 15 Julyon required a committee toconference
out Roberts,iron differences between the House and Senate versions.”

Are Congressional Textualism,Committees Constitutional?: Radical
Powers, Process,Separation and the Enactment 52 W. L.CASE Res.of

(2001).489,Rev. 545
Committees of importantconference “are an element of the

conceptconstitutional of atbicameralism.” Id. 547. it is“While sometimes
possible to amendment...,reconcile differences between the bychambers
this is the forrarely importantcase Id.legislation.” usually“It is the

committee,conference a quintessential body,bicameral that outcarries
the crucial constitutional function of preparing disparatefrom the House
and Senate bills legislativeone final set of forprovisions final Id.passage.”
at 547-48.

The committee of conference in this case met publicly on three dates:
17, 2004; 18, 2004; 19,May May Mayand 2004. The Senate and House

dates,jointlyconferees met on these with members of the public pressand
in attendance.

convened,of meetingsBefore each the public House conferees withmet
Speakerthe of the House in presenthis office to discuss SB 302. Also at

meetingsthese were House legal counsel and various House members.
These meetings publiclywere not noticed and not toopen public.were the
During representativesthese non-public meetings, for the House
conferees communicated with the negotiateSenate President to a

SBcompromise of 302.
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that, meetings,non-publictestimony at thesecreditedThe trial court
noticedduringto thesaydecided what“discussed andHouse confereesthe

court also creditedConference.” Theof Committee ofmeetings thepublic
theywhat wouldScript’... on a of“agreedtestimony that the conferees

ofone of committee conference’sDuring themeeting.”in thesay public
ofthat confereesdisapprovedindicated shea confereemeetings,public

in advance.commentsscripting publictheir
in his officethe Presidentalso met with SenateThe Senate conferees

of conference.of committeemeetingone thepublicat leastbefore
toby telephonein orpersonof Senate conferees metAdditionally, pairs

Senatemeeting with theNeither the Senate President’sthe bill.discuss
conferees werepairs of Senatethe discussions betweenconferees nor

public.theopennoticed or topublicly
302 oncompromise on SBof reached a finalThe committee conference

to19, amending SB 302recommendedreport2004. The committee’sMay
tax waspropertyat the statewideuniform rate whichincrease the

changingBaines, report152 not recommendN.H. at 126.The didimposed.
(2004).857-67cigaretteof tax. See N.H.H.R. Jour.the rate the

conference,19, of committee ofpublic meetingAt the 2004 theMay
support the committee’sexplained theythat could notthree conferees

the confereesreplaced, replacementconferees were andreport. These
signed the report.

onin sessionlegislature report publicThe the committee’sconsidered
25, (2004);1219-64 see also N.H.H.R. JOUR.May 2004. See N.H.S. JOUR.

(2004). theplaintiffon askedreport,857-68 Before the House voted the the
thechapter appliedof RSA 91-A to committeeSpeaker the House whether

SpeakerThe of the Houseof conference. answered:

If ... in the wheremeeting, yes.both sides were But situation
by the Senate side meetseither the House meets themselves or

themselves, a ofquorumthat not theby does constitute
of committee of conferencecommittee conference. Because the

has a So the term under“meeting” [RSAto act as whole. that
anyof a ofchapter convening quorum... refers to a91-A]

committee.

fordischargethen to committee of conferenceplaintiffThe moved the
110, allrequires302 on it violated Rule whichgroundSB the that House

open, chapterRSAmeetings or committee to be andanyof House Senate
110House RuleagainThe of the House ruled that neitherSpeaker91-A.

“either House the Senatechapter appliednor RSA 91-A to the and/or
tosoughtThemeeting amongst plaintiffthemselves.”independently

House, spokeandappealbut later withdrew hisappeal this decision to the
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HampshireSBagainst 302. See Manual of the New General Court
at2003-2004 121.

debate,Following aby marginthe House voted of 195 to 165 to adopt
(2004).the report.committee of conference See N.H.H.R. JOUR. 865-67'

(2004).adoptedThe Senate also the Seereport. N.H.S. JOUR. 1264 SB 302
signature 9, Baines,became law without the Governor’s on June 2004. 152

127.N.H. at
23, 2004,On June plaintiff broughtthe the instant action thatalleging

I,the defendants had RSA chapterviolated 91-A and Part 8 ofArticle the
byState him andexcludingConstitution other of the frompublicmembers

separate meetingsthe the plaintiffof House and Senate conferees. The
asked the trial court to invalidate the committee of report,conference void

302,SB and award him attorney’sreasonable fees and costs.
trial plaintiff’s favor,The court found in the ruling “that conductthe of

I,the SBnegotiations on 302violated Part 8Article of the New Hampshire
Constitution and the law.”Right-to-Know The court found that the

substantively negotiateconferees did not 302 duringSB publiclythe
Rather,noticed meetings. meetingsthe “de of the Committee offacto

Conference occurred with the House and Senate conferees meeting
separately negotiatingand through intermediaries purposefor the of
negotiating fundingthe school bill public eyeoutside the and without
public conduct, ruled,scrutiny.” This courtthe violated plaintiff’sthe

statutory right I,constitutional and 8;to know. See N.H. pt.CONST. art.
see RSAalso ch. 91-A.

declined, however,court 302,The to invalidate SB finding “[u]nderthat
circumstances,the [this was] not warranted or wise and notperhaps even

noted,possible.” As court monetarythe “all but one of the distributions
in made,called for SB 302” had been “and the final distribution due[was]

1,to Aprilbe made on 2005.” The court determined that invalidate“[t]o
it,the orreport, legislation resultingthe from disruptwould monetarythe

distribution upon are, doubt,which the school districts of the State no
relying.” The plaintiffcourt awarded the attorney’sreasonable fees and
costs, however, finding that “there can be no doubt that Senate and House
leadership and committee members” knew or should have known that
their conduct chapterviolated RSA 91-A.

On appeal, arguethe defendants that trialthe court erroneously denied
dismiss,their earlier motion to in which they arguedhad that the

plaintiff’s justiciable.not Alternatively,claims were the defendants
contend that the trial court theyerred when it found that had violated

I,RSA chapter 91-A and Part Article 8. We discuss these inarguments
turn.
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JusticiabilityII.

8I, Articleunder Partclaimsplaintiff’sthefirst address whetherWe
Law,91-A, nonjusticiable politicalareRight-to-KnowthechapterRSAand

novo.law, de See Carbonewhich we reviewquestiona ofisquestions. This
(2004).521,151N.H. 588Tierney,v.

from thequestiona derivespoliticalofnonjusticiability“The
preventsdoctrinejusticiabilityThepowers.of ofseparationprinciple

ofjudicial reviewby limitingof powersof the separationviolationjudicial
oftwoof the other branchesprovincethat lie within thematterscertain

Comm., 123, 128151 N.H.Petition Judicial Conductgovernment.” of
commitment,omitted).(2004) is suchWhere there(quotation and citation

theupontoadjudicate encroachingthe matter avoidmust decline towe
“DecidingId.politicalof branch.and functions a coordinatepowers

thebyin measure committed Constitutionanya matter has beenwhether
inis itself a delicate exercisegovernmentof ...to another branch
asis of this Courtinterpretation, responsibilityand aconstitutional

Carr,v. 369 U.S.of Bakerultimate the Constitution.”interpreter [State]
(1962).186, 211

politicalis acontroversy nonjusticiable i.e., question—“A involves—
theoftextuallythere a demonstrable constitutional commitmentwhere is

judiciallya lackto a coordinate or ofpolitical department;issue
it.” Petitionmanageable resolvingand standards fordiscoverable of

(2000)Comm., 108, ellipsis111 and(quotationsConduct 145 N.H.Judicial
omitted); Baker,see 369 217.U.S. at

A. 91-AChapterRSA

91-chapterthe that the RSAWe first examine claim defendants violated
found,asserts, of thetrial that because mostplaintiffA. The and the court

deliberations, the SBnegotiations regardingand resolution of differences
meetings, chapterRSA 91-A wasplace public302 took outside of the

violated.
2004)91-A:2, proceedingsII shall(Supp. provides public“[a]llRSA that

to anybe attendpersons permittedto and all shallopen public,be the
proceedings”meetings agencies.” “publicof those bodies or The term

to, general courtamong things, proceedings “[t]heother ofrefers
91-A:l-a, 1(a) (Supp.including sessions of committees.” RSAexecutive

2004).
section, of a“meeting” conveningof is “thepurposesFor the this a

91-A:l-a,inpublic body, providedof a as RSAmembershipthe ofquorum
haspublic bodyor a or over which theuponto discuss act matter matters
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control,supervision, 91-A:2,1jurisdiction advisoryor RSApower.” (Supp.
2004). meeting include, however,A not “[a]nydoes meetingchance or a

meetingsocial neither planned nor intended for the purpose discussingof
relatingmatters to official and at nobusiness which aredecisions made.”

91-A:2, 1(a) 2004). “[cjonsultationRSA (Supp. Nor does it include with
legal or a ofconsisting publiccounsel” “caucus elected bodymembers of a
of politicalthe same party partisanwho were elected on a basis.” RSA 91-

(d) 2004).A:2,1(c), (Supp.
91-A:2,RSA II requiresalso such meetings publiclythat be noticed.

With meetings committee,to of arespect legislative requiresthe statute
“publicationthat pursuantmade to rules[be] the of the house of

senate,representatives or the whichever appropriate.”rules are RSA 91-
A:2, II.

We begin by determining resolving plaintiff’swhether the Right-to-
Know claim usurpLaw will thatauthority the State Constitution textually

legislature.commits to the

II, 22Part Articles and 37 of Hampshirethe New Constitution
contain textually demonstrable commitments to the House and Senate to
adopt Baines,their own of proceedings.”“rules 152 N.H. at 130-31

omitted).(quotation rulemakingSuch “is aauthority powercontinuous
General, (Mass. 1983).734,absolute.” Paisner v. Attorney 458 N.E.2d 739

This means that Legislature“each branch of each may proceedsuccessive
to make rules seekingwithout concurrence or approval of the other
branch, executive,ofor the and being bywithout bound byaction taken an

Legislature.” alone,earlier The legislature,Id. “has complete control and
observe, enforce, waive,discretion whether it shall suspend, disregardor

its own rales procedure.”of v.RegisterDes Moines Dwyer, 542 N.W.2d
(Iowa491, 496 1996); Mason’s, 13,§see supra at 22-23.

The same is of codifytrue statutes that legislative procedural rules.
Baines, 132;See 152 N.H. see Atty.at also Board Trustees v. Gen.of of

2004).Com., 770,132 S.W.3d 777 (Ky. Statutes relating to the internal
Houses____proceedings of the notlegislature upon“are binding the

branch,Either under rale-makingits exclusive prerogatives,constitutional
is disregard supersedefree to or bysuch statutes unicameral action.”
Paisner, 740; Singer, 7:4,§458 N.E.2d at see atsupra 609-11.

generally legislature’s“[C]ourts consider that the toadherence the
rales or prescribingstatutes procedure entirelyis a matter within
legislative discretion,control subjectand not judicialto review unless the
legislative procedure byis mandated the constitution.” ex rel.State La

(Wis. 1983).Stitt, 684,Follette v. Thus, Baines,338 N.W.2d 687 in 152
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(2000)RSA 14:8the violated132, legislatureheld whetherwe thatN.H. at
(2000) politicalnonjusticiableSB 302 was aenactingin20:2-aand RSA
statutes, nonconstitutionally“concernexplained,weThesequestion.

“[BjecauseBaines, at the152 N.H. 130.legislative procedures.”mandated
suchauthoritythe to establishgrants legislaturetheConstitutionState

violated these statuteslegislatureof whether thequestiontheprocedures,
Id.nonjusticiable.”is

legislatureacountry found that whetherthroughout the haveCourts
justiciable.is notright-to-knowof a state lawprocedureshas theviolated

Alaska, 333, 339-40Voters 743 P.2dLeagueIn v. WomenAbood of of
(Alaska whether,instance, Court ruled that1987),for the Alaska Supreme

thelegislature violated Alaskaby meetings,closed members of theholding
Constitution, likeAct Alaska theOpen Meetings nonjusticiable.was The

Constitution, legislaturecommits to theHampshire “expresslyNew
Abood, at 337.procedure.”its rules of 743 P.2d Theauthority adoptto own

actopen meetings “merelyCourt reasoned that as theSupremeAlaska
legislaturethe has decidedconcerninga rule of howprocedureestablishes

business,” grants legislaturethe theto its and as constitutionconduct
meetingprocedure, openits rules of to hold the actauthority to enact own

in withwould the direct conflict thejusticiable “place[] judiciaryclaim
rulemaking Id.legislature’s constitutionally prerogative.” atauthorized

338, 339.
inreasoning MayhewsimilarAppeals employedThe Tennessee Court of

(Tenn. 2001). inWilder, questionv. 46 Ct. One that caseApp.S.W.3d 760
general assembly openthe the state meetingswas whether had violated

openact. 46 at 768. The first concluded that theMayhew, S.W.3d court
act not to the Id. at 770. The court thenmeetings apply legislature.did

legislature by openeven if to bind itself theobserved that the intended
act was “the act not bindpassed,act when the would ameetings

constitutional,Id. As the “It[legislature].” explained,court issubsequent
legislature.” (quotationwhich Id.statutory, prohibitionsand not bind the

omitted). Thus, Legislature passedrules“[binding procedural bythe with
grantwould of theAssembly [the constitution]^another General violate

determine rules.” Id.right Legislatureto the to its own
1018, 1021-22Willis,in v. 459 2dSupremeThe Florida Court So.Moffitl

(Fla. 1984), legislature openviolateddeclined to decide whether the
rules,in the a statutemeeting procedures legislature’s despiteset forth

case,Into these thatrequiring legislative bycommittees abide rules.
companies speakerthe of the housenewspaper-publishingthirteen sued

aand that had violated Florida statute thatpresident, alleging theysenate
required legislative by legislature’s proceduralcommittees to abide the

1019,459Moffitt, proceduralSo. 2d at 1021. The rules mandatedrules.
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that all committee “shallmeetings be to theopen public.” Id. at 1021
omitted).(quotation The Florida CourtSupreme statutoryruled that the

justiciable.claim was judiciarynot “While the certainly powerhas the to
determine what effect a has whomstatute and to it asapplies well as its

issue,constitutionality,” that notwas the the court Id. at 1021-22.ruled.
“We are not confronted with whether applies,a statute rather we are
asked to allow the courts to and legislativedetermine when how rules
apply to ofmembers the Id. 1022.legislature.” legislatureat “Just as the
may not our province proceduralinvade of for the courtrulemaking
system, may not legislature’swe invade the province proceduralof internal

Id.rulemaking.”
cases,The plaintiff distinguish that,seeks to in part, bythese arguing

unlike inprocedures States,the set forth the ofright-to-know otherlaws
procedures prescribedthe by the New Hampshire Right-to-Know Law are

I,constitutionally mandated. He asserts that the 1976 amendment to Part
Article 8 incorporated chapterRSA 91-A into the State Constitution. We
disagree.

I,Part provides:Article 8

in,All power originally from,residing beingand derived the
people, magistratesall the and of governmentofficers are their

and and atagents,substitutes all times toaccountable them.
Government, therefore, accessible,should be open, accountable

end,and responsive. To that the public’s right of access to
governmental andproceedings records shall not unreasonablybe
restricted.

I,N.H. pt.Const. art. 8. The 1976 amendment added the last two
provision.sentences of this

journalThe of the 1974 Constitutional Convention reveals that the
framers of 1976 I,the amendment did not tointend make Part Article 8
coextensive RSA chapterwith 91-A.To contrary,the the framers intended
that the “a livingamendment would be article” that “chang[ed] thewith

op (1974).times.” Journal Constitutional Convention 174 As the
sponsor explained:amendment’s “The Legislature can make the law—the

and,same law it has ifthat the thatLegislature sees fit there arenow—
some areas opened,that should be restricted or should be the Legislature

it, theycan do but can’t go completely repealand torightthe know.” Id.
necessary,The was sponsor argued,amendment the it preventedbecause

legislature awaythe from “completely do[ing] with the toright know.” Id.
at 176.



287

I, legislature adoptthe torequiresin Part Article 8Nothing
public’s rightthe ofprotecttolegislative proceduresinternalparticular

Justices, 175,111 N.H.theproceedings. Opinionto Seepublicaccess of
(1971). I, specify legislative8 not whatPart Article does177-78

legislatureor how the must makepublic,must be to theproceedings open
merely providesid. It thatto the Seeproceedings open public.these

right ofpublic’sto the and that theopen public“should” begovernment
“unreasonablymust not beproceedingsto governmentalaccess

restricted.”
contrast, in constitutions are moreprovisions other stateBy analogous

4(e)instance, III, ofI, Section theArticle 8. For Articlespecific than Part
provides:Florida Constitution

house shall that allprovideof of eachprocedureThe rules
house,of eachmeetingsand subcommitteelegislative committee

openbe andmeetings,committee shalljointand conference
of each house shallprocedureThe rules ofpublic.noticed to the

between moregatherings,that allprovide prearrangedfurther
governor,or thelegislature,of the betweenthan two members

ofspeakerthe of the houseof the senate orpresidentthe
formalagree uponof is topurposethe whichrepresentatives,

time, or atsubsequentat aaction that will be takenlegislative
taken, regarding pendingislegislativeformal actionwhich

amendments, to thereasonably openor shall belegislation
public.

IV, Oregon requires14 of the ConstitutionSimilarly, Article Section
house, jointof committees of each house orthat the “deliberations of each

whole, open.”shall be See MONT.committees and of committees of the
(“The of10, of the and theV, legislature§art. cl. 3 sessionsConst.

whole, shall bemeetings, hearingsand allof the all committeecommittee
(inIll, legislative§ 4 toart. additionpublic.”);to the Ga. Const.open

sessions, open“shall be to thestanding legislaturecommittees” of the“all
CONST, (“AllIV, legislativeof the§ 14 sessionsN.D. art.public”);

meetings legislativeand ofthe committee of the wholeassembly, including
committees, public.”).andopenmust be

Baines,in conclude that whether theholdingour weFollowing
nonjusticiable political91-A achapter presentsviolated RSAdefendants

ofto each houseHampshireAs the Constitution commitsquestion. New
and asproceedingsto its own rules oflegislature authority adoptthe the

meetingsof conferenceno constitutional mandate that committeethere is
proceduresof the defendants violated theopen, questionbe the whether

Baines, 152 N.H. at 130-nonjusticiable.in 91-A ischapterset forth RSA
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32. “[P]roper recognition respective legislatureof the roles of the theand
omitted).judiciary requires that not intervene.” Id. at 132 (quotation[we]

thatemphasize questionWe the before us is not whether the Right-­
terms,Law toapplies legislature. Byto-Know the the statute’s itexpress

1(a).91-A:l-a, questiondoes. See RSA The before us is whether the
legislature’s alleged violation of the Right-to-Know justiciable.Law is We

question justiciablehave concluded that this is not legislativebecause this
“merely procedureenactment establishes a rule of concerning how the

legislature business,”has decided to conduct its and the legislature has
authority Abood,sole to such ofadopt procedure.rules 743 P.2d at 339. “Of

course, rule, followed,having made the it should be but a failure to follow it
is not subject judicialthe of Id.inquiry.”

I,B. Part Article 8

Although we have concluded that the plaintiff’s chapterRSA 91-A claim
justiciable,is not we reach opposite respectthe conclusion with to his Part

I, Baines, 132,Article 8 claim. As we inrecognized 152 N.H. at “[c]laims
regarding compliance with of mandatorythese kinds constitutional
provisions justiciable.”are We have the responsibility to examine whether

I, Baines,the defendants’ conduct violated Part Article 8. See 152 N.H. at
132. It our duty interpretis to constitutional provisions and to determine

LaFrance,legislature compliedwhether the has with them. v. 124State
(1983).171, 177N.H.

the constitution vests the legislature authorityWhile with the to
create procedure, provisionits own rules of no of the constitution commits
to the legislature the determination of whether the public’s right of access

governmentalto proceedings unreasonablyhas been restricted. See
Baines, 152 N.H. at 130. A legislative determination whether restrictions
to public access are is tosubject judicially“reasonable” discoverable and

Chandler,manageable standards. See Union Leader v. 442Corp. 119 N.H.
(1979); (2002).Petition Corp.,Union Leader 147N.H. 603of

I,Our decision that plaintiff’sthe Part Article 8 claim is justiciable is
case,consistent with our in Inopinion Chandler. that we intimated that

I,against legislature broughtclaims the under Part Article 8 are
justiciable, Chandler,while claims under RSA 91-Achapter are not. 119

(Union Leader)case,N.H. Inat 445. that the Union CorporationLeader
a bill inbrought equity chapterunder RSA 91-Ato compel the clerk of the

produceHouse to a tape recording of certain House thatproceedings so
the Union Leader could duplicate tapethe and use it for “voice stress

omitted).analysis.” Id. at 443 (quotation While a forreporter the Union
permittedLeader had been to listen to the and totape procure typed
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House’sto remove it from theit, permittednot beentranscripts of he had
444.Id. atpossession.

Law case under RSARight-to-Knownot “truethat this was aWe held
press,the andopen publicwas tothe ... session[House]ch. 91-A because

transcriptsand writtenproceedings,of thejournal preparedofficial wasan
wishes to obtain them.”anyoneif or else[Union Leader]available theare

decide,properly“couldheld that the Houseat 445. We furtherId.
by N.H.public requiredaccessrightwith the of reasonableconsistent

CONST, orI, 8, tape duplicatedofficial should not beart. that itspt.
analysis.”voice stress Id.to a so-calledsubjected

haveappealin this couldto whether the defendantsWe now turn
decided, right providedof reasonable accessconsistent with theproperly

302 inI, 8, compromise private.the of SBnegotiatePart Article toby

AnalysisIII.

a constitutionalof a handful of States withonlyNew is oneHampshire
thepublic’s right of accessexplicitly protectsthat theprovision and/or

Elison, Censorshipon Govemmentto know. See Elison & Commentsright
(1994).175, 189 The United States55 Mont. L. Rev.Secrecy,and

or commonyet recognizednot a federal constitutionalSupreme Court has
Inc.,KQED,v. 438See Houchinsright legislativelaw to attend sessions.

(1978) (“Neither nor1, the First Amendmentopinion)15 (pluralityU.S.
governmenta of access torightthe Fourteenth Amendment mandates
control.”).government’swithin theinformation or sources of information

legislative relativelyto is new.concept public proceedingsThe of access
onoriginally public“In debates were closed to theEngland, parliamentary

andsecrecy protected against bythat interference the Crowntheorythe
and voteswere closed to conceal the members’ statementslater debates

Elison, 179. common lawsupra “Althoughfrom constituents.” Elison & at
inspect government-heldof torecognized right publica limited the

documents, governmentalto deliberations of bodies didrightthe observe
179-80.not exist.” Id. at

inEnglish holding legislativeThe tradition of debate secret was carried
Abood, “Inlegislativeon in the bodies of Colonial America. 743P.2d at 340.

1776, ofsigners Independencethe names of the of the Declaration were
months, Congresswithheld for six and both the Continental and the

publicConstitutional Convention excluded the from all deliberations.”
Elison,Elison & at 180.supra

in,1976, I, originally8 “Allprovided: power residingBefore Part Article
from, and officers ofbeing people, magistratesand derived the all the

at all accountablegovernment agents,are their substitutes and and times
I,I, Part Articlept. companion provision,to them.” N.H. CONST. art. 8. Its
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Constitution,7 of the State in “The thisprovides, pertinent part: people of
free,state have the sole and ofright governingexclusive themselves as a

I, I,sovereign, 7,and independent Togetherstate.” with Part Article Part
Article 8 American“expressed] theory government.” Opinionthe of theof
Justices, I, I,111 N.H. at 177. Part 7 norNeither Article Part Article 8
required any “special accountability.”method of... Id.

noted, 1976, I,As we have as amended in Partpreviously Article 8 now
accessible,provides “[gjovernmentthat ... should open,be accountable

responsive” public’s rightand and that “the of to governmentalaccess
proceedings and records shall not be unreasonably restricted.” N.H.

I,pt.Const. art. 8. The ofpublic’s right governmentalaccess to pro­
ceedings Leader,is notthus absolute. See Petition Union 147 N.H. atof

yield I,604-05. It must to reasonable restrictions. N.H. Const. art. 8.pt.

“reasonable,”To determine whether restrictions are we thebalance
public’s ofright against competingaccess “the constitutional ininterests

Press,the context the each Department,case.” Associated Inc. v.of facts of
(Mont. 2000)5,4 omitted);P.3d 10 (quotation see also Petition Unionof

Leader, 147N.H. at 604.

case,In public’sthis we balance the right againstof access two
constitutional interests. The first legislature’ssuch interest is the

authorityconstitutional to make its own procedural rules. See N.H. Const.
II, 22, discussed,pt. arts. 37. As we alreadyhave the constitution vests in

the legislature authority adoptthe exclusive to its own procedural rules.
Baines, 152 N.H.See at 130-31.As mentioned previously, procedural rules

include the ofquestion legislativewhether business should be inconducted
Abood, Thus,open or closed session. 743 P.2d 337. although plaintiff’sat

I,Part justiciable,Article 8 claim is legislature’sthe constitutional
authority proceduralto make its own rules that carefullycounsels we tread

reviewingwhen its determination to close certain conference committee
negotiations to the public.

The countervailing againstsecond interest which we thebalance
public’s right-to-know legislature’s constitutionallyis the protected right

debate,to free anddeliberation to which we now turn. See N.H. Const. pt.
I, art. 30.

A. The and DebateSpeech Clause

legislature’sThe to freeright protected bydeliberation and debate is
I, Constitution,Part Article 30 of the New Hampshire Speechthe and

deliberation,Debate Clause. This clause provides: speech,“The freedom of
debate, inand either house of the islegislature, rightsso essential to the of
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action, complaint,of oranythat it cannot be the foundationpeople,the
I,pt.N.H. Const.any placein other court or whatsoever.”prosecution,

30.art.
I, Hampshireof New ConstitutionpartPart Article 30 has been the

(1976).Roberts, 195, 198 HampshireNew1784. v. 116 N.H.since See Keefe
that theprinciple legislatureof the first States “to thepreservewas one

criminal or civilto and act without fear ofspeakmust be free both
liability.” Id.

of theSpeech equivalentand Debate Clause “is theHampshire’sNew
clause, I, 6 of United Statesor article section thespeech debate

haveappearId. Both the State and federal clauses toConstitution.”
Farmer,Bill of 1689. Holmes v.English Rightsemanated from the of See

(R.I. 1984).976, Bill of was establishedEnglish Rights475 A.2d 981 “The
inand orspeech proceedingsto ensure that the freedom of debates

in orought impeached questioned any placeParliament not to be or court
omitted).(quotationout of Parliament.” Id.

The framers of Constitution that such arecognizedthe Federal
necessary”clause was to enable the branch to“indispensably legislative

omitted).fulfill its constitutional duties. Id. The(quotation privileges
by Speechsecured the and are not to protectDebate Clause intended

benefit,legislators “against for their own toprosecutions supportbut the
of therights people, by enabling representativestheir to execute the

office,offunctions their without fear of civil or criminal.”prosecutions,
(1808)1,v. 4Coffin, (interpreting Speech27Mass. Massachusetts’Coffin

clause,and Debate which is tonearly Hampshire’s).identical New
“In the governmentalAmerican structure the ...clause serves the

function of reinforcing separation powersthe of so deliberately established
(1966).by Johnson, 169,the Founders.” United States v. 383 U.S. 178

central role of the ... to prevent“[T]he [is]Clause intimidation of
legislators by the Executive and accountability possiblybefore a hostile

(1972).States, 606,judiciary.” Gravel v. United 408 U.S. 617 The clause
designed Rather,“was neither to assure fair trials nor to avoid coercion.

its topurpose preservewas the constitutional of separate,structure
coequal, independentand of v.government.”branches United States

(1979).Helstoski, 477,442 U.S. 491 English history“The and American of
privilege suggests any bythe that lesser standard would risk intrusion the

Executive and the Judiciary sphere protected legislativeinto the of
activities.” Id. The clause of“protects] integrity legislative processthe the
by insuring independence legislators.”the individual Id. at 493of

omitted).(quotation It assures that legislature, co-equalthe as a branch of
government, speech,will have “wide freedom of debate and deliberation



292

Gravel,without intimidation or threats.” 408 U.S. at 616. the“[T]hat
legislators carrycan out their duties in otherbeing questioned anywithout
place among legislatorsallows the free flow of debate and the

Holmes,maximization of an effective and of ideas.” 475open exchange
omitted).(quotationA.2d at 982

broadly purposes.”The clause “has been read to effectuate its Doe v.
(1973)McMillan, 306, 311 omitted);412 (quotation Keefe,U.S. 116 N.H. at

198. It and fromprotects legislature legislators incurringthe individual
liability “anyfor act done in a session of the ... ingenerally [legislature]

Keefe,relation to the it.” 116 N.H. at 199 (quotationbusiness before
omitted); Doe,see 412 U.S. at 312 barred or(complaint by Speech Debate
Clause insofar it from forsoughtas relief committee members and staff

material at committee thatintroducing hearings particularidentified
individuals, house,referring speakerto of and forreport voting upon

instance, Clause,publication report). Speechof For under the and Debate
and conduct atvoting, drafting reports, legislativecommittee committee

not the for a or criminalhearings “may judgmentbe made basis civil
against [legislator]a that conduct is within ofspherebecause the

Doe,legislative 412 U.S. at 311-12legitimate activity.” (quotations
omitted). fully“In order to effectuate the and of ...purpose design the
clause, it an fromimmunitymust be construed as suit as well as a

Holmes, 475privilege.” (“Inquiry bytestimonial A.2d at 984 the court into
inlegislators proposing, votingthe actions or motivations of the orpassing

aupon particular piece legislation clearlyof ... falls within the most basic
of legislative privilege.”).elements

Clause,In Speechthe and the framers recognizedDebate that the
inhas an to Itpublic permitting legislators privately.interest deliberate is

“obvious ... that officials not candidly amongwill communicate themselves
if discoveryeach remark is a item of andpotential front-page news.”

Assn.,Department Interior v. Klamath Water Users Protective 532of
(2001)1, (discussing process privilegeU.S. 8-9 deliberative under Federal

Act). inpublic protectingFreedom of Information The has an interest not
ingovernment secrecy, “protecting open amongbut and frank discussion

those who make within the Government.” Id. at 9.[decisions]
circumstances,in inability may necessary,The to meet be someprivate

noted,for As commentator has itgood decision-making. one is “no more
practical legislative]to committee to formulate its finalrequire [a
determination, inreport pages,which is often a of several hundred the
presence public representatives require appellateof than it would be to an

Singer,opinioncourt to its in the of counsel.”prepare presence supra
§11:13, at 660.
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plaintiffsrenders theSpeechthe and Debate ClauseArguably,
I, paradigm“The Clause is a ...nonjusticiable.Part Article 8 claim

of an issueconstitutional commitmentexample textuallyof a demonstrable
Passman, 228,442 U.S.department.” Davis v.politicalto a coordinate

omitted).(1979) the defendants haveand brackets Because(quotation235 n.11
Clause,and Debate norimmunity Speechfrom suit under thesoughtnot

it,under we need notnonjusticiableclaims areargued plaintiffsthat the
plaintiff’smakes thepotentiallyThat the clausequestions.decide these

when balancednonjusticiable suggests significant weightclaims that it has
right of access.against public’sthe

B. Factual Context

In constitutional interestsanalyzing countervailingaddition to the
case,by specificthis we also must examine the factual contextimplicated

I,plaintiff’sin which the Part Article 8 claim arose.
Here, lacked to the discussions ofpublic only privatethe access

and the that in finalnegotiations ultimatelyconferees resulted the
context,compromise open process.of SB 302 in an and Inpublicotherwise

public rightthis was a limited denial of the of access.
All of 302legislativethe sessions at which SB was discussed were

Baines,posted, open to the and 152public recorded. See N.H. at 126-27.
Likewise, conference,all of the formal meetings of the committee of as

legislativewell as the legislatorssessions at which debated the
reportcommittee’s and voted it toupon posted, open publicwere the and

Further, legislature’s journalsrecorded. See id. the official published the
report transcriptscommittee’s and andprepared, publiclywere are

available, legislativeof the on it. himselfplaintiffdebate The attended the
conference,public meetings of the of and actively participatedcommittee

report.in the debate on its
inThe historical context which claimplaintiff’sthe arose further

publicdemonstrates the limited nature of the denial of access here.
entireHistorically, processthe conference committee was closed to the

Oleszek, level,public. supraSee at 256. At the federal the mid-­“[u]ntil
1970’s, inalwaysconference committees almost met secret sessions with
no published proceedings.record of their The conference committee
reports they produced revealed the results of the secret negotiations, but

bargainingthe and deliberations that toled these results were not
1975,formally Id. In Congress adopteddisclosed.” rules requiring open

meetings,conference committee unless a of the frommajority conferees
Id.;in publiceither chamber voted to hold seesecret sessions. also W.

Brown, Jefferson’s and theManual Rules of House of
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Ninety-Sixth CongressRepresentatives the United Statesof
(1979).§548, 253at

Despite changes, congressionalthese rule still conduct“[c]onferees
Oleszek,in at 256. Asimportant supramuch of their business secret.”

commented:long-timeone United States Senator

found itopenness thingwe started the we more and more[W]hen
conferences,in itget something agreeddifficult to to the seemed

do? ... intoupto take forever. So what did we We would break
our chairman ... ifgroupssmaller and then we would ask to see

find on andoppositehe could not his number the House side
matter and come back and tell us what the chancesdiscuss this

working sundry possibilities.would be of out various and

omitted).Id. (quotation
meetingsInformal outside of conference committee isnegotiating public

norm, Oleszek,not at level. at 269.exception suprathe the the federal
negotiations commonly only key“These involve House and Senate staff

aides, members, leaders,may partybut also include committee and others.
addition,In inmay engage private preconferenceeach chamber deal

without themaking, only among majority partyoften members either
minorityof or ofappointment participation partyformal conferees the

Id.members.”
Also, level, instances,at informalpreconference“[i]nthe federal some

for andmay major negotiations workingdiscussions serve as the forum the
Longley Oleszek,out of & at 57. When thiscompromises.” supra

occurs, meeting may“the conference well be almostsubsequent staged
the of a with conferees for one House analong script, proposinglines

to,quickly agreed byalternative that is followed the other conferees
with, andmaking proposala that is likewise concurred so forth.” Id.

in“Bargaining compromise may formally representedand be the
conference, only agreed-upon preconferencebut as an reflection of
agreements.” Id.

Hampshire processThe New committee of conference bears some
Particularly bills are atprocess. complexsimilarities to the federal when

issue, in informalHampshire legislators engaged negotiationsNew have
Sometimes,meetings.of of conference thesepublicoutside committee

negotiations placekinds of informal take before the committee of
observed,legislator certainlyconference is As one “There’s aappointed.

and informal communication that on ingoeslot of conversation and formal
only way eventually get anythinga that’s the we done.”legislature,
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enacted,Thus, process byexamine the which SB 302 waswhen we
only part process—was access to one of thatpublicwe see that the denied
final of the bill.negotiations compromisethe informal that led to the

environment,Moreover, see thatlegislativewhen we examine the we
negotiations integral legislative process. Accordingly,informal are to the

heavilyin instant arosedispute weighs againstthe context which the
requiring public negotiationsthe access to the at issue.

C. Conclusion

here,Having competing provisionsexamined the constitutional as well
claims,as the factual context of the we hold that theplaintiff’s public

in protecting legislature’s prerogativeinterest the to set its own
procedural rules in and frankengage significantlyand free debate

“Ifoutweighs public’s right negotiations.the of access to the contested the
suggested permitted,”access were we believe that “government might
become unduly among governmentcumbersome and candor officials

Leader,stifled.” Petition Union 147 N.H. at 605. “It cannot beof
overlooked that public’s rightthe constitutional of access is meant to

‘end’; wit,satisfy accountable,an to that government open,should be
responsive.accessible and This ‘end’ can and accomplishedshould be

severely curtailing operationwithout the efficient of government.”the Id.
(citation omitted).

case,specificUnder the factual of legislaturecircumstances this the
could properly denying publichave determined that the access to these
negotiations a public’swas reasonable restriction on the ofright access.

Chandler,See 119 in wayN.H. at 445. We no from principleretreat the
accessible,“[g]overnmentthat ... should open,be accountable and

I,responsive” Rather,to the N.H. Const.public. pt. art. 8. we believe that
generallythe andpublic open legislativenature of the andprocess here
availability journalsthe of official processof that were tosufficient meet

Leader,this constitutional mandate. PetitionSee Union 147 N.H. atof
Where, here,606. as supportedthe denial of access “is aby weighty State

bar,”and is completeinterest not a the denial “can only be viewed as a
reasonable restriction on the ofpublic’s right Burling,access.” Petition of

(1994).266, 271139 N.H.

Reversed.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.


