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LLP, Hageof Manchester N. and Gordon J.Peabody {JamieNixon
brief, forHage orally), plaintiff.on the and Mr. theMacDonald

Peters, P.L.L.C., Thomer onWadleigh, Starr & of Manchester {Richard
Boston,brief), LLP,Grayand & of Massachusetts M.Ropes {Kevinthe

brief, Cuddy orally),a. on and Mr. for the trustee defendant.Cuddy & the

Dalianis, LLCby Bourgeault,J. Northeast Auctions Ronald
(Northeast defendant,Auctions), an of theappealsthe trustee order

J.)Nadeau, by plaintiff,an attachment theSuperior upholdingCourt {T.
(ACG Credit), inantiques possessionof certain theCompanyACG Credit

affirm.of Northeast Auctions. We
On or aboutbyfacts were uncontested ACG Credit.followingThe

18, 2003, Melanie Gill enteredOctober Northeast Auctions and defendant
Auctions take ofagreement by possessioninto an which Northeast would

agreedGill. Northeast Auctions to auctionantiques belongingvarious to
to Gill. Northeast Auctions waived itsantiques give proceedsthe and the

commission, “buyer’s premium”but earn a on each itemseller’s would
ansold, gaveat auction. Northeast Auctions Gillpayable by purchaserthe

$500,000 and toanticipated proceeds, agreed payof the auctionadvance of
addition,Inthat amount. Northeast Auctionsany proceeds exceedingGill

generatein case that the auction failed to theassumed the risk of loss the
amount of the advance.

3, 2004, obtained an ex attachment on theparteOn March ACG Credit
Gill, possessionin the of Northeastbelonging to which wereantiques,

enjoined selling anywas fromconsequentlyAuctions. Northeast Auctions
objectedNortheast Auctions to the attachmentbyof the items owned Gill.
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ininterrogatoriesIn to itstemporary restraining responseand order. its
form, possessedAuctions that it atrustee disclosure Northeast asserted

in In its Northeastsecurity antiques. support position,interest the of
Bourgeault,submitted affidavits from Gill and Ronald theAuctions

of Auctions.principal Northeast
to disclosure form and moved to strikeobjectedACG Credit the

groundsto the on the thatobjectionNortheast Auctions’ attachment
standing, securityNortheast Auctions lacked and had not created a valid

attachment,in antiques. objectedinterest the Gill never to the and has not
entered an in this matter.appearance

Auctions,a found that trusteehearing,After the trial court Northeast as
defendant, tostanding object Notwithstandinglacked to the attachment.

claim,that finding, the trial court addressed the merits of the and found
that transaction andthe between Gill Northeast Auctions had not created

found, instead,securitya valid interest. court that agreementThe the was
consignmenta agreement, having goodsNortheast Auctions taken the to

at auctionsell them on Gill’s behalf and not to secure a loan to Gill. The
court stated: ...“Finally requiresthe Uniform Commercial Code a
security agreement writingto be in and express parties’the intention to

insecurity propertycreate a interest the the agreementbefore can be
against parties.”enforceable third

On appeal, arguesNortheast Auctions that the trial court byerred
it lackedfinding standing to contest the attachment. Northeast Auctions

arguesalso that trial in holdingthe court erred that the Uniform
(UCC)Commercial Code requires security agreements to be in Inwriting.

addition Northeast Auctions makes several arguments validityabout the
and ofperfection securityits interest.

begin by addressingWe the trial holdingcourt’s that Northeast
standingAuctions lacked to toobject the attachment. The material facts

in dispute; only Battles,are not their is inlegal dispute. Coyleeffect v. 147
(2001).98, is, therefore,N.H. 102 standing law,The issue of questiona of

Cavalier,which de In 705,we review novo. re Chevrolet 142 N.H. 7071991
(1998).

ACG Credit argues only plaintiffthat the and defendant may object to a
disclosure, statute,trustee according to the Trustee chapterProcess RSA

2004).512. See RSA 512:18-a (Supp. Ordinarily, ACG Credit would be
correct, because independentthe trustee would have no interest in the

case, however,Insubject property. this Northeast Auctions is more than a
defendant;mere trustee it claims an in propertyinterest the at stake.

Trustee defendants receive a theytrustee disclosure form when receive
the writ of plaintiff.attachment and summons from the RSA 512:8 (Supp.
2004). Trustee interrogatoriesdefendants must answer the on the trustee
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default,it the or else face the effectplaintiff,disclosure form and return to
for a sum to amount of themay chargeable upof which render them the

2004).Id.; (Supp.RSA 512:10-:11 “Return of the trusteejudgment.
ofoperate appearancedisclosure form shall as an answer and an on behalf

the trustee.” RSA 512:3.
form, and, thus,Northeast Auctions returned the trustee disclosure

in In answering interrogatoriesan this matter. the onappearanceentered
form, inrightsthe trustee disclosure Northeast Auctions claimed its the

that was not the soleantiques and asserted Gill owner.
clearlyon the trustee form are tointerrogatories process designedThe

in goods.of third the defendant’spartiesreveal the interests

soughtIf... it that the for which the trustee isappears property
shall,by person,to is claimed a third he on motionchargedbe

order,mayand such terms as the court be admitted toupon
may anyand offer in thereof.right, supportdefend his evidence

(1997); WlEBUSCH, PRACTICE,512:26 also 4 R. HAMPSHIRERSA see NEW
(1997).17.70,§ at 421 “If a claimantCivil Practice And Procedure

not court toappear, may givenunder RSA 512:26does the order notice be
him if inpersonally, practicable, by publicationto otherwise and such other

appearmanner as the court deems to and maintain his claim or beproper,
(1997). partybarred therefrom.” RSA 512:27 A third claimant whoforever

in property mayhas an interest the at issue file a motion to intervene or be
inprotect property.to to his interest theupon appearcalled

factor in this is that the third anparty assertingThe distinctive case
ingoods possessioninterest in Gill’s is the trustee defendant of them.

analready appearance byNortheast Auctions has entered virtue of its
return of the trustee disclosure form. RSA 512:3. We see no reason to
require separate simplya motion to intervene because Northeast Auctions’

hold, therefore,in as apresencecurrent this case is trustee defendant. We
inby appearance,that Northeast Auctions its and its asserted interest the

ingoods question, standing objecthas to to the attachment.
Next, transaction. Northeastsurroundingwe address the issues the

(1) that trial court erred in that the UCCargues: holdingAuctions the
(2)to be in that it had a validrequires security agreements writing;

(3)Credit;over the interest of ACG thatsecurity agreement prioritywith
goodstrial ACG a interest in the thanby allowing greaterthe court erred

(4) by ignoringand that the trial court erred thepossesses;Gill herself
Gill andby Bourgeault.affidavits submitted

rely uponfirst that the trial court’s order does not itsWe note
insecurity writingconclusion that a must be to be valid. Theagreement
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paragraphs quoted below constitute the of the trial court’ssubstance
ruling, security agreement.and make no mention of a oralwritten or
While the trial states UCC arequires securitycourt’s order that the

deleted,in ifagreement writing,to be that were to be the substance of the
rulingtrial court’s would remain the of asame. Since the issue whether

security agreement may dispositive,be oral was not we see no need to
address it.

Instead, dispositivethe issue is Gillwhether and Northeast Auctions
security bycreated a interest as defined the UCC. We review trialthe

applicationcourt’s of the law to 147Coyle,the facts de novo. N.H. at 100.
agreementThe trial court found that the between Gill and Northeast

“essentially consignmentAuctions was a agreement.” The trial court
stated:

That the agreedtrustee defendant to a guaranteedmake
payment up-front does not convert the consignment agreement
into a insecurity goods Indeed,interest the delivered. there is no

inindication the consignment agreement that partiesthe
intended to a securitycreate interest in property.the

Moreover,... the Code defines a security as “aninterest
in personalinterest orproperty fixtures which paymentsecures

or performance case,of an obligation.” ... In this the trustee
possession the wasantiques not to secure adefendant’s of

payment or performance the obligation to theof defendant’s
trustee On the contrary, goodsthe were delivered todefendant.
the trustee defendant as an auctioneer for purpose sellingthe of
the onitems behalf of and for the benefit of the defendant.

(Citation omitted.) agreeWe with the trial court’s reasoning.
Northeast arguesAuctions that the transaction was not a consignment

agreement, valid,but instead a security agreement creating a perfected
security interest. It claims that the factual necessaryelements to establish
a security agreement brief,are undisputed. But in its while Northeast
Auctions sets out the necessaryelements for an securityenforceable
interest —that value has been given, the debtor has inrights the collateral
and the in possessioncollateral is the of the secured party, RSA 382-A:9-
203(b) (2004) ignores the statutory definition of a Asecurity interest.—it
security interest is “an ininterest personal property or fixtures which

382-A:l-201(37).secures orpayment performance of an obligation.” RSA
The transaction between Gill and Northeast Auctions did not create a

interest,security because there was no underlying obligation. Gillwas not
Auctions;in debt to Northeast she was obligationunder no to repay the

money advanced fact,to her for the sale of antiques.the In Northeast
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if to thegeneraterisk of loss the auction failedAuctions assumed the
Noconsignment agreement.It not a loan but aamount of the advance. was

thislegal artistryamount of can alter result.

for aprovidesA an “that creates orsecurity agreement agreementis
382-A:9-102(73)(2004). have apartiesThe cannotsecurity interest.” RSA

security interest. Sincesecurity agreement correspondingvalid without a
security theya interest whenand Northeast Auctions did not createGill

transaction, security agreement.is not aagreementstructured their their
attachment,and over ACG Credit’sQuestions perfection priorityof its

therefore, need not be addressed.
by allowingcourtargues that the trial erredNortheast Auctions next

than To thegoods possesses.in the Gill herselfgreater rightsACG Credit
that, to assert Gill’sattemptsNortheast Auctionsby argument,extent this

standingnot have to assert thein we hold that it doesrights goods,the
Aeronautics, 30,v. Div. 152 N.H.Hughesof another. See N.H.rights of

(2005). anAuctions asserts it has35-36 To the extent that Northeast
interest,interest, goods questionin in that issecurityfrom a theapart

interest, is notargumentwe find that thissuperior to ACG Credit’s
review, appellateto devotefor our and we declinesufficiently developed

(2001).LaFramboise, 178, 181146 N.H.Trachyto it. v.resources
bycourt erredFinally, Northeast Auctions asserts that the trial

We find noby Bourgeault.affidavits submitted Gill andignoring the
and the trial court’s orderinconsistency between the affidavits submitted

In trial courtthat it the affidavits. fact theignoredthat would indicate
affidavits,in foronlyinto its order facts found theclearly incorporated

advance,$500,000 appearsno in theof which mentionexample, the
However, infacts offered theaccepting theconsignment agreement.

between Gill andchangedoes not the result that the transactionaffidavits
Therefore, we find no errorsecuritynot create a interest.Bourgeault did

in this regard.

Affirmed.
Duggan Galway, JJ.,Broderick, C.J., and and concurred.


