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(2002)287,Newman, (quotationv. 148 N.H. 292the Stateexpert.”of
omitted).

Instead,expert’s qualifications.thedisputedoes notThe defendant
the victim’s arm wereargues by injuriesthat the totestifyinghe that

“torture,” state of mindthe about the defendant’sexpert opinedcaused by
prejudicialbecause it is more thanand this is inadmissibleopinionthat
isolation,“torture,” in has aagreewe that the wordprobative. While

connotation, usingfromexpertthe the worddisturbing nothing prevented
context,In we notinjuries.victim’s doperceptionsto describe his of the

of the “torture”agree the defendant that the examiner’s use wordwith
descriptionof mind. It was a ofwas an about the stateopinion defendant’s

cause, not intent.the and their the defendant’svictim’s wounds
inadmissible, lightin of theexpert’s testimonyEven if the was

defendant, anyhold that error wasagainstevidence the weoverwhelming
Fleetwood, at 409. This evidence included theharmless. See 149 N.H.

victim, testimony ofstabbed the the fourdefendant’s admission that he
acted indisputed defendant’s claim that he self-eyewitnesses who the

fugitivea fordefense, admission that he remainedand the defendant’s
after the victim.killingseventeen months

Affirmed.

Duggan Galway, JJ.,Broderick, C.J., Dalianis,and and concurred.
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(Ann Rice,Kelly A. Ayotte, attorney general attorneyM. associate
on forgeneral, orally),the brief and the State.

Rothstein, defender, Concord,David deputy appellateM. chief of on the
orally,and forbrief the defendant.

Broderick, defendant, Yates,C.J. The Brandon was tried before a jury
J.)(Hicks,Superiorin Court on two aggravatedcounts of felonious sexual

(AFSA), 2004);(Supp.assault see RSA 632-A:2 two counts of felonious
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2004); of(FSA), count sexual(Supp.see 632-A:3 oneRSAsexual assault
assault, 2004); endangeringof thetwo counts(Supp.see RSA 632-A:4

2004); and four counts ofchild, (Supp.see 639:3of a RSAwelfare
(2002).sales, guiltythejuryRSA The found defendantsee 179:5prohibited

four sales and onecharge, charges prohibitedall ofendangermentof one
FSA, charges. appeal,On theacquitted remainingof him of thecharge and

endangering the welfarehis for FSA andchallengesdefendant convictions
allowing playin the State tochild, the court erredarguingof a that trial

endangermenttrial, in tofailinga 911 call at and dismiss thetapethe of
forin in and remandpart,in vacatecharge. part, part,We affirm reverse

resentencing.
In onfollowing facts. mid-afternoonA could have found thejury

juvenile2, 2002, and of herfourteen-year-oldthe victim threeNovember
old,defendant, at theeighteen yearswho was thenfriends met with the

in the behind thegroup gatheredin The woodsMemorial School Hudson.
school, backpack.of from hisproducedthe defendant a bottle vodkaand

theanyone point,else. At someThe victim drank more of the vodka than
hill,a small where the defendantupfurther into the woods andgroup went

Thereafter, impaired.to She slurredbegan appeara the victimbuilt fire.
words, difficulty walking.andnonsensicallyher talked had

the school sotried to assist the victim togroupmembers of theSeveral
mother, and was unable to walkkept fallingcall her sheshe could but

thetheir efforts returnedEventually, theyhill. abandoned anddown the
left, time theto Two of the victim’s friends then at whichvictim the fire.

closed,fire her notground eyesthe near the withlyingvictim was on
spoke to her.responding peoplewhen

Amy,the left thep.m., group,At 5:00 a third member ofapproximately
mother, M. remained behind withto her Laurie The defendantwoods call

working phone nearby,find so sheAmy payvictim. unable to athe was
victimher mother to her that the washome and called at work tellwalked

arrived, andto her come home. When Ms. M. shein trouble and ask to
Theyfor theAmy to the and called the victim and defendant.went woods

flashlight. Amy’sto aresponse, getheard no and returned home
M., woods.Joseph them on their return to thestepfather, accompanied

thesearching, they lyingAfter minutes of found the victim onseveral
burningfrom a of embersground, approximately away pilethree feet
bottoms,wearing pajamafrom fire. victim whichremaining the The was

off, up herHer shirt was her bra was nearpulled bywere down her ankles.
neck, gone. veryItresponsive.not The defendant was wasand she was

outside, coats. Ms. M.so Mr. and Ms. M. covered the victim with theircold
call mother and 911. Afterphoneher cell to the victim’sthen used

phonecell tothe 911 Ms. M. handed thespeaking briefly operator,with
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her husband so that he could remain on the line 911with while she met
personnel toemergency response direct them to the victim.

The totransported Joseph’svictim was St. AtHospital. hospital,the
Rix,Joanna a nurse andregistered a certified sexual assault nurse

examiner, treated the victim. The victim initially unresponsivewas to loud
voices, shaking, touching and a “sternal rub.”

later,twoAbout hours the victim was still unresponsive,while Ms. Rix
performed a usingsexual assault examination a kit.rape Ms. Rix observed

moss,leaves,bits of grass typesdead and other of inwoodland debris the
navel, invictim’s between her buttocks her genitaland area. She also
fresh injuries genitalobserved to the victim’s area.

3,At 12:30approximately a.m. on November two detectives from the
Hudson Police Department arrived at the defendant’s house and told him
that himthey speak concerningwanted to with the events of the previous

request,At theirevening. accompaniedhe them to the Nashua Police
Department. questioned byWhen the police, the defendant admitted to
being in the woods behind the withMemorial School the ofgroup
teenagers, and providingto them with Althoughalcohol. he deniedinitially
having any victim,sexual contact with the eventuallythe defendant
admitted, orallyboth and in writing, to such contact. When aboutasked
the impairment,victim’s level of the defendant responded that on a scale of

ten,one beingto with ten most impaired,the he anthought eightshe was
or nine.

trial,toPrior call,the defendant moved to 911tapeexclude the of the
based, part,in on his prejudicialcontention that the tapeeffect of the
outweighed probativeits Thevalue. court ordered the editState to the
second half of tape, containingthe Mr. M.’s conversation with the 911
operator, and allowed the State to forplay jury onlythe Ms. M.’s
conversation. Both before and after the State played tape,the the trial
court gave jurythe limiting instructions. The trial court denied the State’s

torequest play tape itsduring closing argument,the and also denied the
request tapeState’s to admit intothe evidence as a full Atexhibit. the

case,close of the State’s the defendant moved unsuccessfully to dismiss
both charges child,of aendangering the welfare of arguing that he did not

“dutyowethe victim a of meaningcare” within the of RSA 639:3.

I

Relying upon HampshireNew Rule of 403 v.Evidence and State
Jordan, (2002),148 N.H. 115 first arguesthe defendant that the trial court
erred in allowing tapethe State to the 911play jury. Althoughfor the he

that qualifiedconcedes Ms. M.’s statements the 911during call as excited
803(2),Hampshireutterances under New Rule of Evidence he maintains
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(1) witnesses,severalbecause:tape probative valuethat the lacked
the victim’sM., the information abouttestified to sameincluding Ms.

(2) wereM.’s statementstape;on the and Ms.condition containedphysical
chargedunderlying theof the eventsaccountcontemporaneousanot

caseunfairly to hisprejudicialtapeHe that the wascontendsoffenses.
(1) couldduring 911 call that sheopinionan theMs. M. offeredbecause:

trial, victimnamely, that thetestifyinga atoffered as witnessnot have
(2)abused”; operatorthe 911“sexually andto have beenappeared

abused,”“sexually asked Ms. M. whetherandbeingto the victimreferred
that thereinforcing the conclusionnearby,still twicethe “attacker” was

Thus, to theassaulting accordingof the victim.guiltywasdefendant
itsdefendant, substantially outweighedof tapeeffect theprejudicialthe

court’smitigated by the trialvalue, sufficientlynotprobative and was
theplaycould notits that the Statejury, rulinginstructions to thelimiting

tapenot theor State could admitduring closing rulingits that theitstape
as evidence.

allowingState, not err inthat trial court didpart, arguesThe for its the
description physicalof the victim’sto because Ms. M.’stape playedthe be

incondition, time the had left herjust a after defendantconveyed short
ofwoods, the timemay appearedthe victim have atthe demonstrated how

tapethat wasThe State maintains thethe assault and abandonment.
AFSA and thechargesto of the twotherefore relevant material elements

(1) theendangerment charges: physicallywhether victim wastwo
(2) knewand the defendant of her condition.incapacitated; whether

determiningin theaccord the trial court considerable deferenceWe
evidence, anadmissibility of we will not disturb its decision absentand

Jordan, 115, 117v. 148exercise of discretion. State N.H.unsustainable
(2002). To demonstrate that the trial court exercised unsustainable
discretion, ruling clearlydefendant must show that was untenablethe the
or to the of his case. Id.prejudiceunreasonable

asRule of 401 relevantHampshireNew Evidence defines evidence
any ofhaving any tendency to make the existence of fact that is“evidence
probableof more or lessconsequence to the determination the action

However,the that isprobable than it would be without evidence.” evidence
may substantially outweighedif isprobativerelevant be excluded its value

403; Hall,danger unfair Ev. v. 148 N.H.by prejudice.the of N.H. R. State
(2002).671, 675 inexplainedAs we Jordan:

if its orunfairly prejudicial primary purposeEvidence is effect
horror,to arouse sense ofappeal jury’s sympathies,to a itsis

mainsprings ofpunish, triggerits instinct to or otherprovoke
to its onmay juryhuman action that cause a base decision
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something other than the established inpropositions the case.
not, course,prejudiceUnfair is of tomere detriment a defendant

from tendency prove guilt,the of evidence to inthe his which
bysense all evidence isprosecutionoffered the meant beto

Rather,prejudicial. the prejudice required predicateto
reversible error is an totendencyundue induce a decision against

basis,the defendant on improper commonlysome one isthat
emotionally charged.

Jordan, omitted).148N.H. at 117-18(quotation, citation and brackets
Jordan,In upheldwe trialthe court’s decision to admit into aevidence

911 tape. case,redacted Id. at 117-18. In that the defendant’s wife
Erica,daughter,instructed her to call 911 after the defendant hit a man

who was at pushedthe house and his to ground, fracturingwife the her
arm, such that could get up ground.she not off the Id. at 116. Erica told

operator “mythe 911 that father came home drunk... and myhe slammed
on the ground,”mother and further thatstated her father “was punching

(brackets omitted).this who Id.guy helping trial,was us.” At the court
permitted the to play tape jury statement,State the to the in openingits
during its case-in-chief and in closing argument.its Id.

expressedWhile we our concern at the number of times the prosecution
played the tape during contest,trial —an issue thethat defendant did not
and therefore an we not onissue did consider appeal determined that—we

supportedthe record the trial court’s decision to admit tapethe into
evidence. Id. at 118-19. Specifically, we concluded that the record
supported finding tapethe trial court’s that probativethe was ofhighly the
defendant’s ininvolvement the tapealtercations because the was “as
contemporaneous an account theyof the events as possible.”occurred as

Furthermore,Id. at 118. witnesses,because several of the State’s
including Erica, were to testify against defendant,hesitant the we noted

probative tapethat the value of strengthened.the was Id.
toAs whether the ofdanger prejudiceunfair to the defendant

substantially outweighed probative tape,the value of disagreedthe we
with the defendant’s assertion that “hysterical”Erica was throughout the
call, times,and instead concluded she “fairlythat was calm and lucid at
answering questions posed to her followingand instructions.” Id. Finally,
we noted that because trialthe court redacted prejudicialvarious
statements from the tape, any prejudicial effect on the defendant was
sufficiently minimized. Id.

The circumstances of readilythis case are distinguishable from Jordan.
Jordan,inUnlike the 911 call which occurred so close in totime the

assaults that the defendant’s wife was still unable to get up ground,off the
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Amyminutes afterfifty-fourapproximatelyto 911call occurredMs. M.’s
is no evidencein woods. Therethe victim thethe defendant andleft

Moreover,of the assault occurred.periodthat timeindicating duringwhen
whatonly able to describeMs. M. wasoperator,in with the 911speaking

witness,that did notof an assault sheallegedafter the factshe observed
theyErica, afterto the assaults momentswho was able describeunlike

of them.occurred, upon her own observationapparently based
of theJordan, anythat onethere is no evidenceAdditionally, unlike in

theagainstto testifywas reluctantwitnesses in this caseState’s
testifiedand at three other witnessesFinally, Ms. M. leastdefendant.

theyuponat the based observationsthe victim’s sceneappearanceabout
after,time, 911.or M. calledonlyat the minutes Ms.made either same

the 911Jordan, in not indicate thatThus, the record this case doesunlike
“highly probative.” Id.wastape

Furthermore, case, the court exercised unsustainablein this trial
notprejudiceunfair diddangerin that the offindingdiscretion

of The Stateprobative tape.minimal value thesubstantially outweigh the
operator highly911 “notposits that Ms. M.’s conversation with the is

emotional,” “distraught,” “is neitheralthoughand that she is shenotes
911during operator’snor the call and answers thecrying screaming”

in weHaving tape,a “calm coherent manner.” listened to thequestions and
notshe wasdistraught. Althoughwith the State that Ms. M. wasagree
Onappears yellingor she to be and out of breath.crying screaming,

occasions, line,”to asoperator “stay911 has to tell her on theseveral the
attempting questionsher on the andthough keep operator’sto focused

Thus, totape may undulythe not be so emotional asinstructions. while
it is more thanjury, considerably suggests.inflame a emotional the State

in in not fromprejudice tapeThe unfair inherent the 911 this case comes
call, however, thenature of the but from the content ofthe emotional

Specifically,M. and the 911 when askedoperator.discussion between Ms.
“littleemergency, operatornature of the Ms. M. the 911 that athe tells

togirl” “appears sexuallyis in the woods and that she be abused.”opines
there,if attacker” tooperator speakingThe 911 asks “the is still and when

attendant, M.’s that the victimrepeats opinionthe ambulance Ms.
andto be abused.” These criminal characterizations“appears sexually

Jordan,presentthe likes of not on 911 in areopinions, tapewhich were the
unfairlyandhighly prejudicial.

Jordan, to the the she observed.operatorIn Erica recited 911 facts
however,Here, only with M.’s factualpresentedwas not Ms.jurythe

thatappeared, opinionof the as she but also with herdescription victim
opinion,was abused.” Such the trial court“sexuallythe victim as

wasrecognized, inadmissible.
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Thus, minimalagainstweighed probativethe value of the tape, the
danger of unfair prejudice was weAccordingly,substantial. conclude that
the defendant has met his burden demonstratingof that the trial court’s
decision to allow the State to theplay tape juryto the “clearlywas
untenable or unreasonable to the of Id.prejudice his case.” at 117.

The potentialState contends that any prejudiceunfair to the
defendant’s case was minimized the trialby limitingcourt’s instructions to

jury,the rulingsand its that the State could not play tapethe during its
closing tapeor the into fullmove evidence as a disagree.exhibit. We

Prior tape,to the courtplaying jury:the trial instructed the

gentlemen,Ladies aboutyou’reand to hear of a 911portions
tape. In respects, many respects,some the 911 tape contains—its
content, rather, exactly you are,is expect.what would There
however, tapeon the certain conclusions characterizationsand/or
drawn by participantsthe to the conversation. You are not to

all, fact,draw any youinference at in disregardare to any
byconclusions drawn inparticipantsthe this 911particular tape.

The inconclusions this to be by you.case are drawn Asonly an
aid you instruction,to in how to I youfollow this tosuggest that
you I don’t I’msuggest you, instructing you,to not to—and

ofanyconsider the made bystatements the 911 emergency
operator inas evidence this case. Thank you, ladies and
gentlemen.

After the State theplayed tape, againthe court the jury:instructed

gentlemen, again,Ladies and youonce are to draw no adverse
[the defendant]inference toward from ofany the conclusions or

characterizations that were or bymade drawn the inparticipants
call,that phone again you deliberations,and aid to in youras an

do not anyconsider of the statements of operator,the the 911
operator anyin way.

Juries are topresumed follow instructions. Pelkey,State v. 145 N.H.
(2000).133, 137 Presuming case,so injurythe did this there was nothing

left on tapethe for it to exceptconsider Ms. M.’s ofdescription the victim’s
appearance upon However, M.,her arrival at the scene. Ms. well as atas.

witnesses,least three atother testified trial about the victim’s condition
scene,and appearance the theyat and were not cross-examined as to their

ability accurately was, best,to recall. Consequently, tapethe at minimally
probative and, furthermore, it unnecessarywas cumulative evidence. Cf.

(relevantN.H. R. mayEv. 403 if probativeevidence be excluded value
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of ofpresentation“needlesssubstantially outweighed by consideration
evidence”).cumulative

limiting instructionsimportantly,most theAdditionally, perhapsand
portions tapeof the werethe trial court itself believedindicate that

belief, the jurythat the court letyet, notwithstandingandinadmissible
jurythe tounnecessarily exposedIn courtdoing,so the trialtape.hear the

defendant, though thatunfairly to the evenprejudicialthat wasevidence
avoidingIn similarhave been the interest ofsituation could avoided.

future, to exercise ouropportunityin take thissituations the we
in theirand to trial courts usesupervisory authority provide instructions

CONST, II, 73-a.of 911 See N.H. art.tapes. pt.

in to thecaution their relative userulingsTrial courts must exercise
relevant,may they requiretapesof such betapes, although911 because

Thus, totapeif a 911 itself can be edited eliminateappropriate safeguards.
evidence, notediting possible,be done. Where isinadmissible that should

redacted, specialthe a 911 call transcribed and unlesstape of should be
circumstances dictate otherwise.

case, not to further edit and the recordpossible tape,In this it was the
that would have the trial courtspecial preventedreveals no circumstances

tapefrom the State transcribe the and redact thedirecting offendingto
Doing so eliminated the that thepassages. possibility jurywould have

memoryunable to from its the unfairlywould be erase collective
jury’spreservedcontent of the and would have for theprejudicial tape,

only any danger prejudice.that lacked of unfairconsideration which
Moreover, transcript temperedthe use of a redacted would have the

stated,call, which, to amayemotional nature of the as not have risen level
jury, significant.that would inflame the which was neverthelessbut

limitingwe that theAccordingly, conclude trial court’s instructions
anyto were not to minimize unfair to thejury prejudicethe sufficient

Furthermore, considering the de minimis value ofprobativedefendant.
insufficiencythe unfairtape, significant danger prejudice,the of and the of

anythe wejury,trial court’s instructions to the conclude that unfair
resulting playing tapeto the defendant from the State the onceprejudice

mitigated by permittednot the fact that the was not towas either State
it or the fact that the was not admitted into evidence as aplay again tape

full exhibit.

inargues allowing playState State to theany tapeThe that error the
a because notbeyond tape “overlywas harmless reasonable doubt the was

emotional,” and,“cumulative andthe evidence was unobtrusive” based
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upon verdicts,the acquittal tape significant impressionthe did not make a
agree.on the Wejury.

It is well settled that of isthe erroneous admission evidence harmless
only doubt,if proves, beyondthe State a that verdictreasonable the was

by 565,not the Thompson,affected admission. State v. 149 567N.H.
(2003). An mayerror harmless a ifbeyondbe reasonable doubt the

nature,alternative evidence of the of anguilt overwhelmingdefendant’s is
ifquantity weightor and the is merelyinadmissible evidence cumulative or

ininconsequential relation to the thestrength guilt.of State’s evidence of
Id.

Here, cannot saywe that the verdict was affected 911by tape.the
Indeed, jury acquitted AFSA,the the defendant both chargeson of one
charge chargeof FSA and one of sexual chargeassault. The FSAsole
upon bywhich the defendant was convicted alleged statutory rape digital

632-A:3,penetration, (1996),see RSA II jurythus that theevidencing was
case,swayed theorythe ofby defendant’s the which was that the victim

not, assault,was at the time of physically incapacitated,the unconscious or
helpless conclude, therefore, althoughotherwise to resist. We that the trial

trial,court in toallowing play tapeerred the State the 911 at the error was
harmless.

II

The defendant next that the trial court inargues denyingerred his
motion to dismiss the ofcharge endangering the welfare of a child because
he “dutydid not owe the victim a of within meaningcare” the of RSA

(1996).639:3,1 agree.We
endangermentThe upon which thecharge defendant was convicted

reads, in pertinent part, that the defendant:

knowinglydid commit Endangeringthe crime of the of aWelfare
Child, victim,] inage[the a child under the of 18 [thethat while

incapacitatedwas due to drug consumptionvictim] alcohol and
by pants[the defendant] disrobed her her nearpulling down her

removing topankles and her then left alone in on aher the woods
night when the temperature was freezing therebybelow

her in thatendangering welfare she could have orinjuredbeen
exposure. so,died from By doing a[the defendant] did violate

duty of care he owed contraryto said conduct being[the victim]
(I)to RSA 639:3 and against peace dignitythe and of State.the

639:3,1,RSA provides:
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of a child orendangeringof the welfareperson guiltyA is
of a childendangersif the welfareknowinglyheincompetent

by purposelyage incompetent person18 of or of anyearsunder
care, or he owes to suchviolating duty protection supporta of

or toby inducing incompetentor or such childincompetent,child
safety.in conduct that his health orengage endangers

the Stateof this the defendant concedes thatpurposes appeal,For
a could have concluded thatpresented jurysufficient evidence from which

woods,in and that the victimhe disrobed the victim and left her alone the
onlychallengescould have suffered harm as a result of that conduct. He

of“dutyof the term of care” to the circumstances this case.applicationthe
an issue of firstchallenge presents impression.The defendant’s

ofstatutoryIn matters of we are the final arbiterinterpretation,
in considered as alegislative expressedintent as the words of the statute

(2005).MacMillan, 67,whole. v. 152 70 Our task is to construeState N.H.
fair of their termsprovisions according importthe Criminal Code to the

(2003).Rollins-Ercolino, 336, 339promote justice.and to State v. 149 N.H.
so,doing languageIn we first look to the of the statute to determineplain

legislative legislature mightintent. Id. We will neither consider what the
v. Hofland,have said nor add words that it did not see fit to include. State

(2004).322, to aninterpret require151 N.H. 324 We will not a statute
Rollins-Ercolino, 149 at 341.illogical result. N.H.

“duty subjectThe term of not in statute and is tocare” is defined the
Thus,interpretation.more than one reasonable See id. at 339. we turn first

legislative history legislature’sto the of the statute to determine the
intent. Id.

639:3, I, 230.4,§RSA is see Comm’n touponbased Model Penal Code
(1969).Laws, 81-82Recommend Codification of Criminal cmts. at

guardian, supervisingSection 230.4 “A orprovides: parent, personother
18 if knowinglythe welfare of a child under commits a misdemeanor he

care,endangers by violating protectionthe child’s welfare a of orduty
(Official230.4,§MODEL Penal Code at 444 Draft and Revisedsupport.”

1980). states, part:Comments Comment 3 to section 230.4 in relevant

only bySection 230.4 is violated an act or omission that
legal duty imposed upon parent, guardiancontravenes a a or

person supervisingother the welfare of a child under 18. The
in but ariseduty penal mayitself need not be stated the code

obligation, principlesfrom contractual from settled of tort or
law,family legal specificationor from other sources. The that the

“care,duty protectionactor’s conduct must violate a of or
support” onlymakes clear that the to thoseprovision applies
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legal arising by “parent,duties reason of the actor’s status as a
guardian, or the a child.” Inperson supervisingother welfare of

words,other Section 230.4 does not authorize ofconviction one
endangers bywho of a child aviolating legal dutythe welfare
by by dutyowed all citizens to one another or a aviolating which

may owe to a minor. To the extent thatstranger such actions
covered,should inthey provisionsbe are defined as crimes of

general in theapplicability elsewhere Model Code.

Code, 3,supraModel Penal cmt. at 450-51.
State,According legislature’s person”to the the use of the term “a in

639:3, I, parent, guardian, personRSA rather than or other“[a]
18,”supervising expandthe welfare of a child under indicates its intent to

scopethe of the statute to include a broader than whopopulation those
familial, similar/supervisory relationshiphave a or with a minor. We

disagree.
The to 230.4 thatquotedcomment section above indicates the term

“duty of was to toonly parentalcare” intended refer those who have a or
asupervisory relationship “duty onlywith child. Since of care” refers to

child,those in a orparental supervisory relationship with a the limitation
in section 230.4 to orparents, guardians person[s] supervising“other the
welfare of a child” arguably legislature presumedis redundant. “The is not
to waste or provisions possible,words enact redundant and whenever
every word of a v.givenstatute should be effect.” Marcotte

(1999).Dist., 331,Timberlane/Hampstead 143 N.H. 339 In draftingSchool
639:3,1, legislature redundancyRSA the avoided the in sectionapparent

care,by imposing liability230.4 on “a who owes a child a ofperson” duty
thereby excluding unnecessary onlythe limitation that the statute toapply

inparents, guardians supervisory capacity respector others a with to the
child.

Moreover, critical inlegislature languagethe retained used section
639:3, I,in230.4 that the owed under RSAspecifying “duty” is one of

“care, protection languageor That thatsupport.” “makes clear the
provision applies only legal arising byto those duties reason of the actor’s

‘parent, guardian, person supervisingstatus as a or other the welfare of a
Code, 3, Thus,cmt. 451.suprachild.’” Model Penal at we conclude that

639:3, I,legislativethe of RSAhistory legislature’sdemonstrates the
familial,to limit to aliabilityintent criminal thereunder those who have or

a minor.similar/supervisory relationship Consequently, disagreewith we
with the State’s that the of statutelegislative historycontention the

that the a dutydemonstrates the defendant owed victim of care.
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next considercontradictory statutory interpretations, weTo avoid
statute,intent, the statutesuch as the title of thelegislativeother indicia of

the intent behind similarstatutoryin of its overall scheme andthe context
339; Woods,Rollins-Ercolino, v. 139N.H.149N.H. at see Stateprovisions.

(1995) in399, (considering statutory interpretingrelevant scheme400-01
term). AgainstchapterRSA 639 is entitled “Offensesstatutoryundefined

in chapter “Bigamy,”contained 639 are entitledFamily.”the The statutes
(1996) “Incest,”multiple spouses);to(prohibiting marriageRSA 639:1

2004) intercourse, livingor(Supp. (prohibiting marriage,RSA 639:2 sexual
relatives);representation marriage among specifiedunder oftogether

2004) on one who fails(Supp. (imposing liabilityRSA 639:4“Non-Support,”
whendependent legallyfor child or otherprovide support spouse,to

Newborn,”so); RSA“Concealingto do and Death of aobligated and able
child).(1996) knowing corpseconcealment of of newborn(prohibiting639:5

containedprohibitionsA of these statutes and thereview of the titles
tolegislature primarilythat the enacted the statutestherein demonstrates

Therefore,family. statutorythe scheme withinaddress crimes within the
639:3, I, legislaturethat the intended towhich RSA is located indicates

only upon personsof a childimpose liability endangeringfor the welfare
familial, or with the victim.having similar/supervisory relationshipa

instatutoryof the scheme whichsignificanceThe State discounts the
located,639:3,1, that II III of statutecontendingRSA is sections and the

in who have norefer to acts that most instances would involve individuals
states,II “In ofprosecutionsuch with the minor. Section therelationship

section, atattooing branding by any personunder the or ofany person this
ofage endangeringchild under the of 18 constitutes the welfare such

2004).639:3,II III(Supp. provides,child.” RSA Section

section,In prosecution any personthe of under this the
16by any person age engagesolicitation of a child under the of to

649-A:2,activity by purposein as defined RSA III for thesexual
IV,649-A:2,creatingof a visual as defined in RSArepresentation

632-A:l, V,penetrationto in as defined RSAengage byor sexual
the of child.endangeringconstitutes welfare such

2004).639:3,RSA III (Supp.
would, instances,manyThe acts in these sections inprohibited arguably

familial,involve individuals who do not have a or similar/supervisory
However, I,with a minor. section in addition to arelationship prohibiting

care,from the welfare of a child a ofperson endangering by violating duty
protection support, prohibits person” endangeringor also from the“[a]

in“by inducing incompetent engagewelfare of a child such child or to
conduct that his health or The term of care” isendangers safety.” “duty
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639:3, I, prohibitsnot to the clause in RSA that one fromapplicable
a in conduct that healthinducing “engage endangers [the child’s]child to

liabilityin issafety.” disjunctive; imposedor The statute is drafted the
care,ofperson purposely duty protectionwhen ... a or“[a] violates]

person]he owed to such child ... or a such childsupport [when induc[es]
639:3,1safety.”... in conduct his or RSAengage endangersto that health

added).(emphasis

Thus, inliability inducing engagefor a child to conduct that
safetythe child’s health not also that the actorendangers requireor does

duty liabilityowe the a of care. under inducementAccordingly,child the
639:3, I, imposed upon any justclause of RSA could be and notperson,
familial,having similar/supervisory relationshipthose a or with a minor.

639:3, III inmerely persons,RSA II and refer to such other addition to
care,who a minor a of certain actsduty by imposing liabilitythose owe for

added.)ofprosecution any person (Emphasis“[i]n the under this section.”
in 639majority provisions chapterBecause the of the contained

unequivocally pertain family-type relationships,to families and we do not
639:3,1,of insignificance statutorydiscount the the scheme which RSA is

located on II and III.solelybased sections
639:3, I,prohibitionThe State maintains that the in RSA against

a child to in conduct theinducing engage endangering evidences
legislature’s expand scope beyondintent to the of the statute the reach of

disagreesection 230.4 of the Model Penal Code. We for the reason
of in“duty applicablediscussed above: the term care” is not to the clause

639:3, I,RSA inimposes liability inducing “engagethat for a child to
Here,endangers safety.”conduct that health or the State[the child’s]

victim,aalleged dutythat the defendant violated of care he owed to the
to inallege engageand did not that he induced her conduct that

orendangered safety. Accordingly, legislature’sher health the inclusion of
639:3,1,in RSA ourthe inducement clause is not relevant to determination

of the term ofscope “dutyof the care.”
(10thFinally, Hatatley,v. 130 F.3d 1399 Cir.relying upon United States

defendant,1997), inhaving placedthe State contends that the the victim
danger by providing her alcohol to the extent that she became

inincapacitated, removing clothing abandoningher and her outside below
fromtemperatures unprotectedwhile she was still unclothed andfreezing

cold, tolegal obligation safeguard arguesthe “had a her.” The State that
meaninga with the oflegal obligation comports legislature’ssuch intended

639:3,1. however,Hatatley, inapposite.of care” in RSA is“dutythe term
voluntary manslaughterIn defendant was convicted ofHatatley, the

himabandoning seriouslyafter the victim and while he wasbeating
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Hatatley,in 130 F.3d atinjured, freezingdrunk and shirtless the desert.
court, argumentin the that the trialrejecting1402-03. The defendant’s

dutyinstructed that he had a toimproperly jury by implyingcourt the
not,didsafeguard the defendant when he stated:

danger,in of he createsperson puts positionWhen a another a
from thatduty safeguard personfor himself a to or rescue the

Thus, in danger,when a another fails todanger. person places
dies,him issafeguard or rescue and he such omission sufficient to

criminalsupport liability.

(citation omitted). not,Thus, in itHatatleyId. at 1406 the issue was as is
here, specific statutory dutywhether the defendant owed the victim a of

endangeringcare such that he could be held liable for the victim’s welfare.
Rather, inquestion presented Hatatleythe was whether the defendant’s
omission, act, law,or failure to was sufficient as a matter of under the

case, liability manslaughter.circumstances of the to establish criminal for

639:3, I,Having challenged portiondetermined that the of RSA
familial,imposes liability only upon individuals who have a or

child,similar/supervisory relationship with a we conclude that the trial
denyingcourt erred in the motion todefendant’s dismiss the

Thus,endangerment 639:3,charge. the defendant’s conviction under RSA
I, is reversed. Because of endangerment mayevidence the conviction have
affected the sentences the court for theimposed defendant’s convictions

sales,for FSA and prohibited we vacate those sentences and forremand
(2004).Rezk, 483, 493-94v.resentencing. See State 150N.H.

in part; part;reversed inAffirmed
part;vacated in and remanded for

resentencing.

Nadeau, Duggan, JJ.,Dalianis and concurred.


