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(1997), partythe168, 173 depriveit does not142 N.H.Radiologists,CMC
453,Bank, N.H. 455-­remedies, v. 119see NatlMertensof tort Wolfeboro

a(1979). uponin relianceentering agreementinto anA party56
at 455. “[H]echoices. id.of fact has two Seea materialmisrepresentation

toandagreement refuserescind or disaffirm thejustifiably elect tomay
thetransaction[,]” to affirmmayor “he electwithfurther theproceed

thereunder, forand suecontract, benefits, hisperform obligationsitskeep
theThus, if assume thatId. wemisrepresentation. evendamages” for
thelease, damages forentitled to seek tortthe he was stilltenant ratified
thechallengenotthe landlord doesmisrepresentation. Aslandlord’s

awarded, opinionno thereon.damages expressof weamount

Affirmed.

Duggan, JJ.,C.J., Nadeau,Broderick, and concurred.and Dalianis
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Kelly A. Ayotte, attorney general Fuller,D.(Stephen senior assistant
attorney general, on orally),the brief and for the State.

Johnson,Christopher defender,M. appellate Concord,chief of on the
brief, Rothstein,and David M. deputy appellate defender,chief the.on

and fororally,brief the defendant.

GALWAY,J. The of HampshireState New filed petitiona for writ of
(T. J.)certiorari challenging Superior Nadeau,a decision of the Court not

to aimpose mandatory imprisonment 632-A:10-a,life RSAsentence under
2004)(Supp. defendant,III upon the Jesse deny petition.Labrie. We the

supports followingThe record the facts. The State thecharged
aggravateddefendant with thirteen counts of felonious sexual assault

(AFSA) victims,against yearsthree all under age.thirteen of At the time
offenses,of the thecharged twenty twenty-one old,defendant was or years

and had no criminalprevious record. Five allegedindictments assaults
victim,against one each which placeof took a induring different month

2002. The defendant was convicted of these five infollowingcounts a trial
January 2004.

trialThe court sentenced the defendant on two of-his convictions to
consecutive, stand-committed terms of ten to twenty years imprisonment.

conviction,With respect to the third after considering whether a sentence
of imprisonment parole 632-A:10-a,life without was required under RSA
III, the trial imposecourt declined to such a sentence. The court thatruled
as a matter of process, languagedue the of notthe statute did afford the
defendant fair notice of the of his atconsequences crimes the time he
committed them. The court also ruled that imposing mandatorya life

insentence this case would be disproportionate to the crime wouldand
I,thus violate 18Part Article of Statethe Constitution. The State then

petitionfiled the instant writ offor certiorari the trialchallenging court’s
order.

argues decisions,The State that under RSA prior632-A:10-a and our
the trial court requiredwas to sentence the defendant to life without

(GordonGordon, (2002)parole. I);See v.State 148 N.H. 681 see also State
(2002) (GordonGordon,v. I); Melvin,148 N.H. 710 v. 150State N.H. 134

(2003). (1)contends,The conversely,defendant rulingthat: the trial court’s
(2)clearly illegal;was not the defendant’s case is factually distinguishable

infrom cases which this court has affirmed sentences of life without parole
(3)result;requireand the statute does not a impositionsuch the .of life

parolewithout would violate the defendant’s State and federal
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(4) parolelife withoutprocess; andrights to notice and dueconstitutional
offense.the defendant’sis todisproportionate

matternot as aremedy grantedand isextraordinaryCertiorari is an
140of Turgeon,the court. Petitionofof but rather at the discretionright

Sup. thepower grantour to52, (1995); Ct. R. 11.We exercise53 seeN.H.
inresult substantialto do otherwise wouldonlyand wheresparinglywrit

(1998).643, review isG., 142 645 CertiorariIn re N.H.injustice. Ryan
respect toillegally withthe trial court actedto whetherlimited

law, atwhereby it arrived aof theauthority, or observancejurisdiction,
made,be or abused itsreasonablynot orlegallywhich couldconclusion

Petitionunreasonably, capriciously. Seearbitrarily, oror acteddiscretion
(2003).296, 297Hampshire, 150N.H.the State Newof of

westatutory interpretation,ofstatute. In mattersfirst turn to theWe
in ofas the words thelegislative expressedfinal of intentthe arbiterare

(2004).56,Clark, N.H. 57 Wewhole. v. 151considered as a Statestatute
according importCode to the fair ofof the Criminalprovisionsconstrue

(1996);RSA In re Juvenilejustice.and See 625:3promoteterms totheir
(2004). so, plainthe2003-187, 151 14, 16 doingIn must first look toN.H. we

Hull, 149intent. State v.legislativeof the to determinelanguage statute
(2003).706, ofinterpretation709 Where more than one reasonableN.H.

exists, to aid ourstatutory legislative historywe reviewlanguagethe
Rosario, 488, (2002); Williams,v. 148 489 see State v.State N.H.analysis.

(1999).559,143 N.H. 561-62
in part:provides pertinentRSA 632-A:10-a

If has been previouslyII. a court finds that a defendant
... shall beconvicted under RSA 632-A:2 the defendant

yearsnot to 40maximum sentence which is exceedsentenced to a
is to exceed Yzof the maximum.and a minimum which not

If has been previouslyIII. the court finds that a defendant
more RSA 632-A:2 ... theconvicted 2 or underoffensesof

notlife and shallimprisonmentdefendant shall be sentenced to
at time.eligible parole anybe for

2004) added).632-A:10-a, II, III The term(emphasis(Supp.RSA
“anyin section IV of the statute as“previously is definedconvicted”

merits, negotiated plea with thebyconviction obtained trial on the or
intelligent voluntarya andevidencing knowing,assistance of counsel and
however,provided, previousthe thatrights,waiver of defendant’s

2004).632-A:10-a, (Supp.IVrequired.”is not RSAimprisonment
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question appealThe on is a personwhether convicted of three AFSA
must a mandatoryoffenses serve life parolesentence without where he

inreceives all adjudication, havingthree convictions the same not any
previous We not interpreted phraseconviction. have the “previously

2convicted of or inmore offenses” the context of three convictions arising
adjudication.out of one

have, however,We theinterpreted phrase “previously convicted” as it is
632-A:10-a, I, 148used in III inRSA other contexts. See Gordon N.H. at

683-84; 713-16;Melvin,II, InGordon 148 N.H. at 150 N.H. at 135. Gordon
I, I, 148ofthe defendant was convicted two counts of AFSA. Gordon N.H.

2000,at the insentencing683. At time of record aGordon’s showed 1993
as 1999 from victims,conviction well as convictions five AFSAs on two

single criminal thatduring episode episodea occurred after the criminal
Id.-, II,for beingwhich he was sentenced. see Gordon 148 at 710.N.H. We

held in I previousGordon that the statute did “not thatrequire the
theprecedeconvictions commission of the uponoffenses which an

I, 148being Rather,enhanced sentence is Gordon N.H.imposed.” at 684.
632-A:10-a,“the ofprovisionsenhancement RSA III apply when the

hasdefendant been convicted of the other offenses beingbefore convicted
of the Id.principal “plainoffense.” We concluded that the and
unambiguous provides thatlanguage prior convictions are necessary to
trigger provision.”the enhanced Id.sentencing

In IIGordon we appliedaddressed whether the statute in contextthe of
multiple arising “singleconvictions out of a ofspasm criminal activity.”

II,Gordon 148 at TheN.H. 714. defendant fivecommitted AFSAs on two
victims, during singlea Id. atepisode.criminal 713-16. At time ofthe his
offenses, Gordon the AFSA previouslyhad conviction entered in 1993. Id.
at phrase711-13.We concluded that the in“previously convicted” section
II of clearlythe statute notdid instruct courts tosentencing as how to

separate arisingtreat out a single episode.convictions of Id. at 714.
Looking legislativeto wehistory, found to thatnothing indicate “a

of life imprisonment parolesentence without is applyintended to to
who tohappen acquireindividuals three a of a singleconvictions as result

episode.”criminal Id. at 715-16. Because we thatdetermined the
legislature’s mandatoryfor sentencingintent was the requirements to

offenders,”apply “repeatto we held that the statute did applynot to a
defendant who “incommitted sexual assault three times one simultaneous

Thus,criminal at 716.episode.” arisingId. several AFSAs out of the same
episodecriminal be treatedwould as one conviction under the

enhancement statute.
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fromarisingconvictionsMelvin, multiplewhetherIn we addressed
convictionsseparatebe asshould treatedmultiple episodescriminal

Melvin, 150N.H. 136.atof number of involved.regardless proceedingsthe
1986,in inentered the samehad two AFSA convictionsThe defendant

Id. at 135.Hethe same victim.separatefor assaults onjudicial proceeding,
fifteen counts ofpleas tonon-negotiated disposition guiltyenteredthen

sentence, we thatin To the statedappropriateAFSA 2001. Id. determine
guilt by‘the of afindingtounambiguously“the word ‘conviction’ referred

” 129, 132States, 508 U.S.137 Deal v. Unitedjury.’ (quotingor Id. atjudge
(1993)). test, andepisode”the Gordon II criminalApplying “single

scheme, held itstatutorythe we thatconsidering legislative history and
632-A:10-a, III 1986to treat the twoappropriate pursuant to RSAwas

stemmed fromprior theyconvictions two criminal convictions becauseas
Melvin, at 136-40.separate criminal incidents. 150N.H.two

case, statute, appliedas to theIn the instant we conclude that the
defendant, look the entireSpecifically, phraseis unclear. when we to

offenses,” legislatureof 2 that theconvicted or more we note“previously
632-A:10-a,differently.11and III of the See RSAworded sections statute

II, convictions,II III onlyIII. on section refers notWhile section focuses
Therefore,also we are uncertain whetherto convictions but “offenses.”

repeatof 2 or more means that a sex“previously convicted offenses”
paroleoffender must serve life without even when all three convictions

in adjudication, where was no conviction.happen priorthe same there
legislative historyThe the also unclear as to how toof statute is

Comm’n,II and 149reconcile sections III. See Hooksett Conservation
65; II, (looking legislativeat also 148 714-16 toN.H. see Gordon N.H. at

history ambiguous multipleto statute in context ofconstrue convictions
Melvin,arising out of one criminal 150N.H. at 136-­episode);simultaneous

(looking multiple40 to to determine whether convictionslegislative history
from be asarising multiple episodes separatecriminal should treated

involved).proceedingsof ofregardless judicialconvictions number
Although we intent that convicted ofrecognize legislature’s “personsthe

Report of the Adpenalties,”crimes face Joint Hocthese should severe
RapeHampshire’s (Jan. 27,5to Review Laws atCommittee New

1992) 632-A:10-a,(Report), that RSAand the enhanced sentences under
offenders, Melvin,see 150 atspecifically repeatIII are intended for N.H.

138, legislative provide systemalso intent to a of reform for sexwe find
Reportminimize on at 4-5offenders and the burden State resources. See

resources, trackingfor sex(discussing parole, registrytreatment released
offenders, psychiatriccourteasing paymentburden of for ordered
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treatment).and It arguablyevaluations would be thiscontrary purposeto
offenders, defendant,to forincarcerate life sex like the who receive three

or more convictions in their first adjudication, because such offenders
would not have been the forgiven opportunity reformmeaningful and

greatly Hampshire’swould burden prisonNew facilities.
bothAlthough statutorythe andlanguage legislative intent create

in case,uncertainty this federal case law offers In Deal v.insight. United
States, Supremethe United importStates Court focused on ofthe the

construing phraseword “offenses” when a of the federal Armed Career
924(c)(1) (1988Act, III) (amended§18 2000),Criminal U.S.C. Supp.ed.

which thatprovides

[wjhoever, during and in relation to any crime of violence ... uses
firearm, shall,or carries a in punishment providedaddition to the

...,for such crime of violence be sentenced to forimprisonment
years____Infive the case of his or subsequentsecond conviction

subsection,this personunder such shall be sentenced to
twenty years____imprisonment for

(1993) omitted).Deal, 129,508 U.S. 130 (quotation The Court held that
“conviction,”because the statute required proof of a a defendant who

multiplecommitted in separate episodesoffenses thefaced enhanced
sentence, regardless of the timing of the convictions. at 135.Id. The

notedmajority that the opinion required “textual distinctions” and some
parsing.”“sentence See id. at 134. onRelying reasoning v.from Gonzalez

(1stStates, 431, 1955),United 224 434F.2d Cir. the Court thatstated the
result would have been had useddifferent the Act the word “offense.”

offense,A in statutes,second as used the criminal is that hasone
offense____Thebeen committed after conviction for a first

statute, however,present “offense,”does not the term ituse so
possiblycannot be that it requiressaid a criminal afteract the

first conviction. What it requires is a conviction theafter first
conviction.”

Deal, omitted).508 U.S. at 135 (quotation interpretation,Under the Deal
byrehabilitation and recidivism are ofimplicated the use the word

Deal, 632-A:10-a,“offense.” Unlike inthe statute RSA III uses “offense” in
phrase “previously left,the convicted of 2 or more offenses.” We are

therefore, with as toambiguity legislaturewhat the intended the
appropriate sentence to be when all three occur inconvictions one
adjudication, where no priorthere was conviction under 632-A:2.RSA
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trialleft to thesentencing discretionaddition, mindful that theIn we are
II the discretionexpandsII and III. While sectiondiffers in sectionsjudge

sentence, IIIsectionan enhancedsentencing judge applyingwhenof the
of 2convicted“previouslyisall when the defendanteliminates discretion

shortoffenses,” penaltyof the maximumimpositionand mandatesor more
of Seepossibility parole.in theprison withoutpunishmentof capital —life

Therefore, can occur in one632-A:10-a, II, if convictionsIII. all threeRSA
here, categorywho fit thatall defendantsthe case thenadjudication as was

rehabilitation, resultingthe burdenfor withany chancewould not receive
circumstances of theresources, of the individualregardlesson State

of the offender.the individual characteristicsoffenses or

possibilitylife without theof a sentence ofimpositiontheBecause
available, besidesharshest sentencemandatory and theof is bothparole

clear thelegislature makethink it is crucial that thewepenalty,the death
2 or more offenses.”convicted of“previouslyofsentencing implications

consideration, that thewe concludefactors intoall the aboveTaking
when, here, theIII asapplytonot intend for sectionlegislature did

inRSA 632-A:2 oneunderof three or more offensesis convicteddefendant
under RSA 632-A:2.no convictionpriorthere wasand whereproceeding,

to the enhancedtherefore, subjectishold, that while the defendantWe
statute, to section III.subjectnotII of the he isunder sectionsentence

punishto632-A:10-a, II, legislature’s intentIII. We think theRSASee
abilitycourt’sbyis met the trialpenalties”with “severe“repeat offenders”

eachprisonin forforty yearsof toupenhanced sentenceimposeto an
infirst, convictions are obtainedmultiplewhenbeyond the evenconviction

138;Melvin, at 5.Report150 N.H. atSeesingle proceeding.a
offender, like thethat anIf intended to mandatelegislaturethe

priorwithout adefendant, proceedingin oneconvicted three timeswho is
life,632-A:2, for then it shouldgo prisontounder RSA shouldconviction

byreach our decisionunmistakably clear. Because weits intentionmake
statute, not address the defendant’swe needinterpreting the relevant

Newington,v. TownTechnologiesSimplexconstitutional claims. See of
(2001) claims where727, constitutional(declining732 to address145 N.H.

grounds).decided on othercase
of its reasonablerangewithin thesentencingtrial court’s fellThe

for writ of certiorari.deny petitionthe State’sWe thereforediscretion.

Petition denied.

Duggan, JJ.,C.J., concurred.Broderick, andand Dalianis


