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(CharlesKelly attorney general Keefe, attorneyA. J. assistantAyotte,
general, orally),on the brief and for the State.

(ScottP.C., Haverhill, F.Offices,Law of MassachusettsGleason
brief, F. orally)and Thomas J. Gleason on the and Scott GleasonGleason

for defendant.the

Nadeau, defendant, Sawtell, inappealsJ. The his conviction theJoseph
J.) (1996).degreeCourt of first murder. See RSA 630:l-aSuperior (Coffey,

We affirm.
19, 2002,following SeptemberThe record the facts. On thesupports

victim, nineteen-year-old girlfriend,defendant shot the hisallegedly
Sheehan, and shotCrystal magnumfour times with a .357 revolver then
in in ahimself the chest. The defendant and the victim had been involved

murder,to victim hadrelationship year priorfor about one her and the
months Priorgiven approximatelybirth to the defendant’s son two earlier.
occasions,murder, had, expressedto the the defendant on several

pregnancy,the victim’s thrown her out of theirunhappiness about
Thus, thattheoryand threatened to harm her. the State’s wasapartment

andbaby [the“the birth of the created a conflict between the defendant
babylivingand the defendant’s demonstrated dislike of with thevictim]
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murder and his failedcarrying [the victim’s]in outevidences his motive
suicide.”

of ofpiecesintroduction threechallengesdefendant theappeal,On the
(1) who washe made to a nursean statementinculpatoryevidence:

(2) abouthim; unhappinessas to histestimony of witnessestreating
apartment;from theirand their sonfatherhood and removal of the victim

(3) threatened thepreviouslythat he hadtestimonyand of witnesses
gun.victim with a

admissibilityon the of evidenceWe review a trial court’s decision
Amirault,State v.an exercise of discretion standard.under unsustainable

(2003). standard,541, mustTo meet this the defendant149 N.H. 543
clearlywere untenable orrulingsdemonstrate that the trial court’s

unreasonable to his Id.prejudice.
testimony about thechallengeWe first consider the to the nurse’s

that itsarguesdefendant’s that he shot himself. The defendantstatement
see RSA 329:26physician-patient privilege,introduction theviolated

(2004); 503(a), to the hospitalN.H. R. because his statement was madeEv.
undercare and treatment to the defendantprovidingnurse who was

necessary diagnosisfortreating physician,instructions from a and was
and treatment.

RSA 329:26 in relevantprovides part:

aand communications betweenThe confidential relations
provisions chapterunder of thisphysician surgeonor licensed

onsurgeon placedof or are thepatient physicianand the such
client,by attorneylaw andprovidedsame basis as those between

and, law, physicianno such orexcept provided byas otherwise
suchsurgeon required privilegedshall be to disclose
communicationscommunications. Confidential relations and

any working supervisionbetween a and under thepatient person
customary necessaryof a or that are and forphysician surgeon

asdiagnosis privilegedand treatment are to the same extent
or communications were with suchthough those relations

surgeon.orsupervising physician

Traditionally, carefully guardedwe have the confidential relationship
In repatients providers. Jury Subpoenabetween and their medical Grand

(Medical (2004).436,150 440 ThePayne), physician-­Records N.H.of
the to relevantpatient privilege encourage patientis meant to disclose

v.fully complete appropriatefacts so as to receive and treatment. State
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(1977).412, 415Kupchun, 117 N.H. privilege parallels HippocraticThe the
inoath that much of arecognizing physician patientwhat learns from his

may be both of Inembarrassing consequence society.and little real to
mayorder to insure that the thatpatient necessaryreveal facts could be to

humiliation,successful without of legislaturetreatment fear the has
the agranted patient privilege protecting physicianstatements made to a

(1987).Lewis, 106, 109 Thus,purposesfor of treatment. Nelson v. 130N.H.
construing physician-patient privilege, strictly.when the do sowe See

(1989).Elwell, 599,v. 132 605State N.H.

A of recordcareful review the reveals that the statement was not
Rather,made for purpose obtaining diagnosisthe of a or treatment. the

nurse testified that the statement was made while she theexplainingwas
Iinjuriesdefendant’s to him: “When described the track bulletthe had

chest,through that,taken his T[the defendant] made the statement was
aiming myfor heart.’” The that atrecord reflects the time the defendant
made the statement the nurse was not toattempting anyelicit information

himfrom nor was the toresponding any questions posed bydefendant her.
addition,In there was no presentedevidence at trial that the nurse used

fact,the information in Inany way diagnoseto treat or the defendant. at
the time the statement made alreadywas the defendant had received

and, event,anytreatment in the necessarystatement was not for his
Thus,treatment. the statement was not in procuring“essential

Elwell,necessaryinformation for or diagnosis.”treatment 132 N.H. at 605.
Accordingly we hold that not protectedthe statement was under RSA
329:26.

erroneous,ifEven the introduction of the statement were the error was
harmless. The statement itself was of similarcumulative statements made

scene,by bythe defendant at the murder as testified to three witnesses.
We do not agree with the defendant’s contention that the statement made

appearto the would more credible thus prejudicialnurse and be more than
immediatelythe statements made after the murder because the statement

to the nurse was made “after he had treated inbeen and stabilized a
hospital comfortably”and was toresting while the statements the other
witnesses made when and in“injured great pain.”were he was

Next, argues regardingthe defendant that the admission of evidence his
unhappiness about a and hisbeing attemptsfather to evict the victim from

403,apartmentthe violated ofHampshireNew Rule Evidence as the
substantiallyevidence was thanprejudicial probative.more
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403provides:EvidenceHampshire Rule ofNew

relevant, if itsmay probativebe excludedevidenceAlthough
of unfairdangerthesubstantially outweighed byvalue is

byorissues, misleading jury,theof orconfusion theprejudice,
time,of or needlessdelay, wasteconsiderations of undue

of cumulative evidence.presentation

substantiallyisof certain evidenceprobativethe valueWhether
triala matter within theunfair isoutweighed by danger prejudicethe of

andetermination absentdiscretion, not disturb thatcourt’s and we will
608,Plch, 621v. 149 N.H.of discretion. Stateunsustainable exercise

or is to(2003). purposeif effectunfairly prejudicial primaryis itsEvidence
horror,of itsprovokeits sensesympathies,a arouseappeal jury’sto

mayaction thatof humantrigger mainspringsor otherpunish,instinct to
other than the establishedsomethingits decision onjurycause a to base

(2000).133,145 136Pelkey,case. v. N.H. Unfairin the Statepropositions
tendencyfrom the of theto a defendantis not mere detrimentprejudice

(1990).670,Cochran, 672v. 132 N.H.guilt.his Stateproveevidence to
tendency toRather, is an unduerequired for errorprejudicethe reversible

basis, commonlyimproperthe defendant on someagainstinduce a decision
emotionally charged.one that is Id.

hisconcerningthat evidencewith the defendant thedisagreeWe
fromthe victim and his sonattemptsa and to evictbeing parentdislike of

evidence was relevantprobative.than Theprejudicialthe home was more
commit murder. Theof the defendant’s motive tohighly probativeand

evidence, effect, appealor its was tohas failed to show how thisdefendant
horror,of its instinct toprovokearouse its sensejury’s sympathies,to a

upona emotion. Wejuryor call the to make decision basedpunish, upon
value such that the trialprobativethat the had sufficienthold evidence

concluding probativein that itsproperlycourt exercised its discretion
outweighed by danger prejudice.the of unfairsubstantiallyvalue was not

argues priorthat the admission of evidence of hisFinally, the defendant
of Evidencegun Hampshireto the victim with a violate New Rulethreats

404(b). incidents, occurred tenSpecifically, argues priorhe that the which
murder, toprior temporal proximityand five months to the lackedmonths

disagree.the crime. We

to RulepursuantWe review the trial court’s admission of evidence
404(b) 151Smalley,of State v.for an unsustainable exercise discretion.

(2004). 404(b)193, in a trial is topurpose196 The of Rule criminalN.H.
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ensure that the defendant is tried on the merits of the crime as charged
and to prevent a conviction based on evidence of or wrongs.other crimes

(1995). 404(b)Bassett, 493, 496v.State 139 N.H. provides:Rule

crimes,Evidence of wrongs,other or acts is not admissible to
prove the a inpersoncharacter of order to show that personthe

however,in conformity may,acted therewith. It be admissible for
motive,purposes, proof intent,other such as of opportunity,

preparation, plan, knowledge, identity, or ofabsence mistake or
accident.

(1)Evidence of other crimes is not admissible itunless: is relevant
a purposefor other than to theshow defendant’s bad character or

(2)disposition; there is proofclear that the defendant committed the other
(3)acts;crimes or and prejudice to the defendant does not substantially

outweigh probative Bassett,the ofvalue the evidence. 139 N.H. at 496.
previouslyWe have held that prior bythreats and assaults a defendant

against a victim provewere relevant to the defendant’s intent and
(b). Dukette, 226,therefore admissible under Rule 404 In v.State 145 N.H.

(2000),230 we concluded that evidence of prior assaults was admissible
victim,because the prior conduct involved the same a weapon,similar and

Here, Dukette,occurred in a inlike circumstance. Id. as priorthe acts
similar,involved the same ifparties, weapon,a not identical and occurred

under similar circumstances.

disagreeWe with the defendant’s argument priorthat the incidents
(b).lacked sufficient toproximity pursuantbe relevant to Rule 404 In

Allen, 390, (1986), case,State v. 128 N.H. 397 attemptedan murder we
held that evidence of the defendant’s intoentry the victim’s house with a

revolver, earlier,yearsloaded which occurred three was admissible and
Here,proverelevant to the defendant’s intent. one incident occurred

approximately murder,five months before the and the other incident
approximatelyoccurred ten months before the murder.

Thus, case,under facts ofthe this we find the of the priorevidence
threats was admissible provebecause the threats were relevant to the
defendant’s intent and did not lack totemporal proximity the crime.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.


