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William, se.Richmond, orally, proandby briefM.

2003, Committee onDuggan, 6, Supreme CourtMarch theJ. On
(committee) this courtpetitionfiled a withProfessional Conduct

Richmond, receive a six-monthM.Williamrespondent,that therequesting
Judicialthe to apetitionof referredpracticefrom the law. Wesuspension

J.) byfound clear andThe refereehearing.for a(Temple,Referee
Rules ofHampshireNewRichmond violatedconvincing evidence that

7.1(a)1.8(a),1.1(b)(5), 1.7(a), 1.7(b),1.1(b)(1),1.1(a),ConductProfessional
offor six months and assessment8.4(a), suspensionand and recommended

recommended sanction.the referee’sadoptcosts. We
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The record reflects followingthe facts. Richmond was admitted to the
practice of law in New inHampshire May 1996. This professional conduct
matter arose from representationRichmond’s of Seaton Gras and his later
involvement with inGras the formation of an Internet start-up company,

(ESL).Showcase,Environmental Limited Richmond representedfirst
inGras 1997 in an action against Gras’ employerformer to collect his

judgment on wagea claim. During priorthe year, Gras had been
terminated from his position at Global (GES),Environmental Solutions a
company he formed along with three other co-venturers in 1994.Richmond

$6,000collected approximately $36,000of the owed to Gras.
later, 1999,inyears AprilTwo Richmond represented Gras and Graham

Bunce, GES,a inco-venturer in an involuntary bankruptcy action against
GES. Richmond testified that he discussed the potential conflict of interest

bycreated joint representationhis of andGras Bunce and they orally
Richmond, however,waived the conflict. did not obtain a written ofwaiver

conflictthe from either client.
representingWhile Gras and Bunce on claim,their bankruptcy

Richmond representedalso inBunce a lawsuit brought himagainst by
Barnes,Stephen co-venturer,another GES on an unpaid promissory note.

In 1999,Bunce,November assistance,without Richmond’s agreed to settle
the matter with Barnes. agreementThe settlement required Bunce to

fromwithdraw the bankruptcy petition against GES and assistingcease
Gras in that litigation. Although Richmond did not aid inBunce the
settlement negotiations, he reviewed the agreementsettlement gaveand

approval,Bunce his even though the settlement terms were adverse to
thereafter,ShortlyGras. Richmond filed a motion for leave to withdraw

from inrepresenting Gras the bankruptcy action. The courtbankruptcy
permitted Richmond’swithdrawal objection.over Gras’

During the period 1999,same of time in Gras and Richmond formed
ESL based upon an idea that developedGras to provide portala web to
the environmental industry. Gras was majoritythe shareholder and chief

ESL,executive officer of while Richmond was a member of the board of
(COO).directors and the Chief Operating Officer Acting COOas and

corporate counsel, Richmond filed ESL’s incorporation,articles of drafted
corporate by-laws and advised ESL on securities matters. Over the course

ESL,of his involvement with Richmond never disclosed the potential
conflict of interest stemming COO,from his counsel,roles as corporate
board member and shareholder. Richmond failed to obtain the board
members’ written consent to corporateserve as counsel and did not advise
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theregardingcounselindependentofthe adviceto seekthe board
conflicts.potential

disclosurebehalf, a form U-7Richmond filed1999, on ESL’sAugustIn
RegulationBureau of SecuritiesHampshireNewwith thedocument

commonmillion dollars ofto one(Bureau) upa ofin to conduct saleorder
hadthat hesuggestedfirmRichmond’s lawforThe web sitestock.

althoughofferings,publicdirectfilein small businesseshelpingexperience
Thebeen filed.that had neverofferingsdraftedonlyRichmond had

on atand commentedform U-7initial review of theancompletedBureau
or additional disclosure.correctionrequiredthateighty-four itemsleast

Bureau, theRichmond later withdrewwith theAfter further discussions
thatinvestigationanThe Bureau conductedbehalf.form U-7 on ESL’s

Richmond, ESL admittedGras andinin order whichresulted a consent
andsecuritiesselling unregisteredbylawsState securitiesviolating

2004); RSA(Supp.RSA 421-B:6a license. Seewithoutselling securities
$7,500 and2004). fineto a administrativeagreed payESL(Supp.421-B:11

furtherand desist fromto ceaseGras were orderedRichmond and
laws.of the securitiesviolations

Rulesthat Richmond violatedfacts, the referee foundtheseuponBased
(b)1.7(a) Buncein Gras andrepresentingandConductof Professional

obtainingand bothconflicts of interestidentifying theadequatelywithout
alsoconflicts. The refereedespite therepresentationconsent to theclients’

8.4(a)1.7(a) 1.8(a)(b), byand andRulesthat Richmond violatedfound
counsel withoutserving corporateasESL whileforming operatingand

a written waiver.obtainingandconflict of interestdisclosing potentialthe
1.1(a) (b),Rules andRichmond violatedfound thatFinally, the referee

8.4(a) securities,7.1(a) inadequately preparingunregisteredby issuingand
The refereelegalfirm’s services.hismisrepresentingform U-7 andthe

from thesuspensiona six-monthRichmond receiverecommended that
the committee.byall incurredexpensesofof law and assessmentpractice

inimproperan standardappliedthat the refereearguesRichmond
in that hisdeterminingandin securities lawevaluating competencehis

See N.H. R. PROF.misleading.false andwasweb site advertisement
the referee’s1.1, disputedoes notAlthough7.1. RichmondConduct

violations, imposethat should aargueshe weconflict of interestfindings of
ofupon severitytherecommended basedthan the refereelesser sanction

committeefactors. Themitigatingof severalpresencethe offenses and the
findings and recommendedthe referee’sadoptthat we shouldargues

sanctions.
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matters,In weprofessional conduct defer to the referee’s factual
findings byif but retain tosupported authoritythe record the ultimate

whether, found,ondetermine the facts a violation of the rules governing
and, so,attorney has if appropriateconduct occurred the sanction.
(2003).Case, 132,149 N.H. 136 We the referee’s factualShillen’s review

tofindings persondetermine whether a reasonable could reach the same
However,conclusion as the referee based the evidence Id.upon presented.

we review de novo to determine the ofwhether referee committed errors
(2002), (2003).Case, 19, 22 denied,law. Feld’s 149N.H. cert. 540 U.S. 815

argument incorrectlyWe first Richmond’s that refereeaddress the
applied a or“specialist” “expert” evaluatingstandard when his conduct

1.1(a) (b). standard,under Rules and that aarguesHe under the correct
standard,“general is apractitioner” supportthere insufficient evidence to

finding that he violated these rules.
1.1(a) states,Rule “Alawyer provide competent representationshall to a

1.1(a). 1.1(b)Prof.client.” N.H. R. Conduct Rule establishes the
minimum requirements legal competence:for

(1) specific knowledge about fields of in lawyerthe law which the
practices;

(2) skill;performance of oftechniques practicethe with
(3) identification of areas thebeyond lawyer’s competence and

attention;those areas to client’sbringing the
(4)proper andpreparation;
(5) attention to details and necessaryschedules to assure that the

matter undertaken is withcompleted no avoidable harm to
the client’s interest.

1.1(b).Id.

arguesRichmond that the erred in relying uponreferee the report
Reische,Alantestimony expertand of L. the oncommittee’s witness

law,securities in Richmond’s inevaluating competency and sodoing
applied knowledgethe and skill a inspecialistof securities law judging

agreeRichmond’s conduct. We inexpertisewith Richmond that a specific
of ingenerallyarea law is not order meet minimumrequired to the

for ABAcompetencystandards under Rule 1.1. The Model Code
instances,comments to 1.1 many“[i]nRule state that requiredthe

ofproficiency general lawyeris that a notpractitioner____A need
necessarily special training experiencehave or handle ofprior problemsto

type lawyera with which the is unfamiliar.” Id. ABA1.1 Model Code
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However, mayin a field of“[expertise particularComments. law be
in Id. 1.1 arequired generalsome circumstances.” Rule thatmandates

identify lawyermust areas in notpractitioner competentwhich the is and
acquire knowledge specificsufficient about the area of in thelaw which

1.1(b)(1),inlawyer practicingis order to avoid harm to the client. See id.
(3).

report,In his the thatreferee noted Richmond “lacked needed
knowledge and skill the andconcerning operation interplay with state and
federal securities andlegislation” “failed to ... the neededacquire

Likewise, that,knowledge from other sources.” Reische intestified his
law,Richmond did notopinion, specific knowledgehave about securities

identify beyond competence bringfailed to areas his and these to the
attention, payclient’s and failed to sufficient attention toto detail avoid

Although arguesharm to ESL’s interests. Richmond madethat he
requirements filing byreasonable efforts to learn the for the form U-7

Bureau,contacting attorneya staff at the “examplesReische noted
throughout the form that unfamiliarityreflect an with disclosure standards

Thus,practice.”and securities that appliedwe conclude the referee the
correct standard in Richmond’s conductevaluating and that the record

(b)(1)1.1(a),supports findingthe referee’s that Richmond violated Rules
(b)(5).and

Richmond inargues findingalso that the referee erred that the
content of his 7.1. prohibits lawyerfirm’s web site violated Rule Rule 7.1 a

makingfrom a “false or misleading lawyercommunication about the or the
lawyer’s services.” Id. 7.1. A communication is or ifmisleadingfalse it

7.1(a).“contains a material of fact ormisrepresentation law.” Id. The
found that inexpertisereferee Richmond’s web site advertised his

financing raising capital though anyand even “he did not have special
intraining experienceor securities law.” Richmond that he hadtestified

drafted, filed,previously but never a registration statement for the
Thus,issuance of stock with supportsthe Bureau. the record the referee’s

finding presented misrepresentationthat Richmond a material of fact in
ofviolation Rule 7.1.

Having found that Richmond violated the ofRules Professional
Conduct, appropriate argueswe next consider the sanction. Richmond that
his violations warrant bylesser sanctions than those recommended the
referee. In ourexercising authority, disciplinewe are mindful that is not
intended as a mode of for aninflicting punishment offense. O’Meara’s

(2003).Case, 157, Rather, purpose150 N.H. 159 its to theprotect“is
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bar, preserve integritymaintain confidence in the the of thepublic, public
inlegal profession, prevent (quotationand similar conduct the future.” Id.

omitted). severitymust take into account ofimposeThe sanction we the
inany mitigating appearingthe misconduct and circumstances the record.

Id.
Imposingnot ABA Standards forAlthough adoptedwe have the

Lawyer (1992) (Standards), guidance.Sanctions we look to them for
Case, followingFeld’s 149 N.H. at 28. The Standards set forth the factors

(b)“(a) violated;in dutyfor courts to consider sanctions: the theimposing
(c)state;lawyer’s injury bymental the or actual caused thepotential

(d)misconduct;lawyer’s aggravating mitigatingand the existence of or
Standards, 3.0; Case, 585, 587,§supra Kersey’sfactors.” see 150 N.H.

(2004).denied, In multiple chargescert. 125 S. Ct. 97 the case of of
misconduct, ABA atimposedthe recommends that the sanction “should

with the sanction for most instance ofleast be consistent the serious
violations;among might generallymisconduct a number of it well be and

greatershould be than the sanction for the most serious misconduct.”
CompendiumAssociation,BarAmerican of Professional

Responsibility (1999ed.).Rules and Standards 341
competence.We first examine the recommended sanction for lack of The

Standards that is when aprovide suspension appropriate lawyer
in an of in the not“engages practice lawyerarea which knows he or she is

Standards,injury injuryand causes or to a client.”competent, potential
§supra reprimand4.52. Richmond counters that a combined with

case,inprobation adequately purposes disciplinewould address the of this
Case,the of theincluding preserving integrity profession. See O’Meara’s

found,150 N.H. at 159. The and we that Richmondagree,referee lacked
knowledge practicethe skill and needed to securities law. Richmond’s

in conducting offerings filingnumerous errors ESL’s stock and the form
U-7 his lack of knowledge practice.demonstrate about securities law
Furthermore, by misrepresentingRichmond violated Rule 7.1 the extent
of inexperience practice Throughouthis this area on his firm’s web site.

proceedings,these Richmond has maintained that he made reasonable
regulatory process prior filingefforts to educate himself about the to the

record, however, provides convincingform U-7. The clear and evidence
ESL,that incompetence resultingRichmond’s lack of harmed withdrawal

of form an for ofthe U-7 and administrative fine violations State securities
laws.

7.1,In 1.1 andviolating violatingaddition to Rules Richmond admitted
of and inthrough joint representationRules 1.7and 1.8 his Gras Bunce the
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for ESL.corporateas counsellitigation and his rolebankruptcy
Conduct isof the Rules of Professionalmultipleof violationsCommitment

disciplinein ofdegreeincrease thejustifiesfactor that anaggravatingan
Case,Standards, 9.21, 9.22; 149 N.H. at 29.§§ Feld’ssupraimposed. cf.

offense, including Richmond’sprior disciplinaryalso consider aWe
Rules,of the as anin 1999 for an unrelated violationreprimand

Standards, §suprafactor. 9.22.aggravating
take, we must alsoaction we willdisciplinarywhatBefore we determine

Case, at 588. The referee150 N.H.mitigating Kersey’sfactors.consider
that Richmondfactors and recommendedmitigatingfound no substantial

followingthat thearguesmonths. Richmondfor sixsuspendedbe
(1) his lack of alenient sanction:supportfactors a moremitigating

(2) of hismotive; remedy the effectsgoodhis faith effort todishonest
(4)(3) committee; the fact that he hasmisconduct; with thecooperationhis

(5)loss; his remorse for his actions. Seefinancial andalready suffered
of each ofStandards, weight§ 9.32. consider the evidence andsupra We

Case, 149 at 29.in turn. See Feld’s N.H.these factors
motive,First, or selfishto his lack of a dishonestpointsRichmond

operationin formation andparticipatedwith belief that he thecoupled his
9.32(b). find,Standards, § Wesupraof ESL as a co-venturer. See

however, in on his webdishonestly misrepresentingRichmond actedthat
Thus,in we do not find thisexperienceof his securities law.site the extent

present.factor to bemitigating
Second, representationfrom hisargues by withdrawingRichmond that

goodand faith effortbankruptcy litigation, timelyin the he made aof Gras
However,developed. mitigationconflict of interest thatrectifyto the

goodwas a faith effort to make restitution“timelyconsiders whether there
9.32(d).Standards, §consequences supraor of misconduct.”rectifyto

merelybut satisfied“rectify consequences”Richmond’s withdrawal did not
1.16, professional relationshipthe termination of arequiresRule which
a of harm. See N.H. R. Prof. Conductafter conflict interest causes

1.16(a)(1).Thus, mitigation.there is no
Third, with theargues cooperativeRichmond that he has been

in the referee. Seeforthcoming testimonycommittee and was his before
9.32(e).Standards, agree§ that Richmondsupra Although we

inquiries ensuing hearings,with the committee’s and we do notcooperated
lawyer professionala has asignificant weightascribe to this factor because

Case,See Feld’s 149duty cooperate investigation.to with the committee’s
N.H. at 29.
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Fourth, greatthat is too a sanctionargues suspensionRichmond
financial due to his involvement with ESLalreadybecause he suffered loss

of asuspension practice earningand from would terminate his means
9.32(1)Standards, § ofsupra (recognizing “impositionlivelihood. See

factor). However,a we do notpenalties mitigatingother or sanctions” as
from hisregard resulting poorRichmond’s financial losses investment

that would warranttype penalty mitigation.decisions as the of or sanction
(1970)449,Case, fact that hadWholey’s (noting attorneySee 110 N.H. 450

insubjected probation proceedingto fines and criminal “is abeen
providecircumstance to considered but does not absolution from thebe

Case, 351,see also Jones’ 137 N.H. 359charges by complaint”);[the]made
(1993) sanction and under 11 of the Federal(noting prior penalty Rule

Procedure).of CivilRules
Finally, arguesRichmond that feels sincere remorse for hishe

9.32(m).Standards, §supra acknowledgesviolations. See The committee
expressedthat Richmond remorse and admitted the conflict of interest
referee, however,violations. The found that “Mr. Richmond has shown

appreciation multiplelittle for the that could arise from hisconflicts
Mr.representation presented byof and that risk of harm isparties” “[a]

in inposition may legalRichmond’s that he continue to offer services areas
Therefore,which he is do not a of remorsecompetent.”not we find level

Case,to merit 150 at 159-60.adequate mitigation. O’Meara’s N.H.Cf.

aggravatingBecause our review of the record reveals factors but no
factors,mitigating agreesubstantial we with the referee’s recommenda­

addition,of a from the of law. Insuspension practicetion six-month we
the referee’s recommendation that Richmond surrender his clientadopt

inventory by court-appointed attorney,files for a reimburse the committee
investigating prosecutingfor the costs of and this matter and disclose the

Sup. 37(14)(a)jurisdictions practicewhere he is admitted to law. See Ct. R.
37(16)(2003; 2003); (2003; 2003); Standards, supraamended amended

Furthermore,§ that must satisfactorily complete2.8. we note Richmond
Examination inResponsibilitythe Multistate Professional order to be

Sup. 37(12)(e) 2003).(2003;R.reinstated. See Ct. amended
from of for six months.hereby suspended practiceRichmond is the law

to costs with this case.We remand the referee to determine the associated
thirty days opinionshall from the date of this orsuspension beginThe

any rehearingof a motions for orupon uponissuance decision based
reconsideration, rightis Richmond shall have the towhichever later.

expiration suspension periodresume the of law after the of thepractice
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of this order. We orderupon compliance with all the terms and conditions
into the set forthmay pursuant procedurethat Richmond be reinstated

(2004)37(14)(f)Court Rule reinstatement.Supreme regarding

So ordered.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.
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