
119

Strafford
No. 2004-634

Sherman,Michael S. M.D.

v.

Joseph Graciano, M.D. & a.M.

23, 2005Argued: March
11, 2005AprilOpinion Issued:

(ScottMiddleton,McLane, P.A., H.of ManchesterGraf, Raulerson &
forbrief, orally),HarrisVaughnE. the and Mr.and onCathrynHarris

plaintiff.the

Schulte, Dover, for the defendants.orally,H. of on the brief andJames

Sherman, M.D., order ofGALWAY, appeals anMichael S.plaintiff,J. The
J.)(Mohl, an that thearbitrator’s decisionupholdingCourtSuperiorthe

ambiguous. We reversepartiesof the between the waslanguage contract
and remand.

1995,facts. In defendantfollowingthe DecembersupportsThe record
Medicine, into employmentan(Corporation)Internal P.A. enteredDover

thatemployment agreement providedTheplaintiff.withagreement the
and wouldeighteenan for monthsemployeewould beplaintiffthe

M.D.,Graciano, Berry,and Paul T.M.join Josephdefendantsthereafter
in to a formula.M.D., Corporation, according buy-ina theas shareholder

a one-acquiredheplaintiff completed payments,his installmentAfter the
in of Corporation.third interest the assets the

a stock1999, Corporation’s executedAprilIn the shareholders
establishingIt included a formula foragreement (Agreement).redemption

Corporationstock the wouldof a shareholder’s whichdepartingthe value
signedBerryandpurchase upon employment.termination of Gracianothe

the did not.Agreement; plaintiffthe
2002, that he wasplaintiffIn October the notified the defendants

partiesmedical Because thewithdrawing practice.as from theirpartnera
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could not on theagree plaintiffamount the was to paid uponbe his
departure, parties’he filed suit. At the request, superiorthe court sent the

(1997).case to arbitration to RSA 542:3-a Inbinding pursuant a February
(1)decision,2004 the plaintiffarbitrator determined that: the “is a party to

in[Agreement] and, therefore,the withaccordance RSA 293-A:7.32” that
it governed the hisbuy-out of interest from the practice upon his

(2)departure; the Agreement provision describing the amount owed to a
(3)departing “ambiguous”;shareholder was there “anywas not factual or

(4)legal urged bybasis to various Corporation]”;[theoffsets and the
plaintiff $99,652,pluswas toentitled interest.

All parties superiormoved for tothe court themodify arbitrator’s
(1997).decision. See RSA 542:8 The plaintiff argued that the arbitrator

committed inplain determiningmistake that the Agreement’s buy-out
ambiguous.clause was disagreed,The trial court plaintiffand the

(1997).appealed. RSA 542:10See
An mayarbitration decision be or uponcorrected modified a showing

that 542:8;the arbitrator “plaincommitted mistake.” RSA John A.
352, (2001).Cookson Bearings,Co. v. N.H. Ball 147 N.H. 356 An award

may be for plainvacated mistake when it is determined that an arbitrator
misapplied law to 292,the the facts. See Turcotte v. Griffin, 120 N.H. 293
(1980).

II,At issue here is article section e in Agreement,the which describes
the amount to aowed departing Specifically, providesshareholder. it that
the departing be paid:shareholder will

(25%)equal twenty-five[a]n amount to percent of the actual
collections received theby Corporation for medical services

(12)provided patients Corporationto of the for the twelve month
period ending at of quarterthe end the fiscal which next
preceded the date of the event that caused the oftermination the

interest inownership Corporation.the

In addressing plaintiff’s II, c,the regardingclaims sectionarticle the
arbitrator stated:

buy-out[T]he calculation of the is ambiguous, uponand allbased
circumstances,of surroundingthe properlyis interpreted as

applying to the of the departing physician duringcollections the
prior year, practicerather than the a contraryas whole. A

to aninterpretation would lead unreasonable and unfair result.
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disagreed asreview, partiesthat since thecourt statedsuperiortheUpon
clause, interpretations werepertinentof the and bothinterpretationtheto

regarding“reasonable,” evidencecorrectly parolconsideredthe arbitrator
v.Seeintentions. MacLeodparties’finances and theCorporation’sthe

(1979)Int’l, Inc., 238, 243 that where(stating119Susse N.H.Chalet
intent,their mutualleaves uncertainagreementdraft an thatparties

excluded). courtthenot be Becauseevidence shouldrelevant extrinsic
defendants’could found thethe arbitrator havedetermined that

correct, inplainno mistake the arbitrator’sit foundinterpretation to be
Agreement.of theinterpretation

in thefinding thatthat court erredargues superiorThe theplaintiff
buy-outit ruled that theplaindid commit mistake whenarbitrator not

theSpecifically,Agreement ambiguous.in the wasclauseprovision
and ‘Stockholder’that, terms ‘Corporation’“where theplaintiff submits

contract, throughoutparties distinguishedand thedefined wherebywere
the and‘Corporation,’‘Stockholder’ and arbitratortheir contract between

onminds could differtheycourt when found that reasonablethe trial erred
meaning of clause.”questionedthe the

not commit mistake.argue plainthat the arbitrator didThe defendants
II, notit doesambiguouscontend article section c is becauseThey that

theprovided bythosethe “medical services” arespecify whether
theby of the ofprovided employeesshareholder or those alldeparting

provision say,todisputedwould read theCorporation. The defendants
(25%) thebythe actual collections received“twenty-five percent of

Inby supportthe shareholder.”providedfor medical servicesCorporation
thattestimonyGraciano’sargument, rely uponof their the defendants Dr.

either and thatagreement way,”of the “could beprovision interpretedthe
not and Dr.interpretation urged by plaintiff’sthe counsel was what hethe

intended.Berry

contract, generalthe rules ofAgreement applyBecause the is a we
in v. 145interpretation Radiology,our review. See Robbins Salemcontract

(2000)415, 417 to a(applying general interpretationrules of contractN.H.
contract, includingainterpretation ofpartnership agreement). The
questiona of law forambiguous, ultimatelya contract term is iswhether

Daniel v. 150 N.H.Hawlceye Funding,court to decide.this Dulce/Fluor
(2004).581, the court’s ofAccordingly, interpretation582 we review trial

contractingAnovo. Id. is when theambiguousthe contract de clause
Durham,meaning.differ as its Townparties reasonably Appealto of of

(2003). fraud, mistake,486, duress, or149 N.H. 487 Absent mutual
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we forambiguity, parties’must restrict our search the intent to the words
of willAccordingly,the contract. Id. we reverse the determination of the

where, althoughfact of agreement unambiguous,finder the terms the are
uponthe fact finder has inimproperly reachingrelied extrinsic evidence a

tocontrary unambiguous agreement.determination the oflanguage the
Id.

II,We conclude that article section c is and thatambiguous,not it
clearly that aprovides departing physician twenty-­is entitled to receive

percentfive of collections by Corporation.the received the entire
exists in theLanguage Agreement supportto this conclusion.

P.A.,“Corporation” Medicine,is as Doverspecified Internal and
“Stockholders” are listed as Drs. Berry. Accordingly,Graciano and it is
clear that bycollections received the to“Corporation” refers the

whole,collections byreceived the medical as a and thatpractice medical
provided theby “Corporation”services means services provided to

Further,patients practiceof the medical as a whole. the accountant for the
Corporation testified as to the amount of actual bycollections received the
Corporation amount which reflected ofcollections the entire medical—an
practice.

Moreover, Graciano’s lacktestimony supports ambiguitythe of in
section,section c. When asked about his understanding of the he testified

as follows:

Q: youAnd understand actual bycollections received the
corporation referringas ... to what?

Well, IA: don’t know. It sounds like it interpretedcould be either
Itway. bycould be actual collections orcorporationthe whole I’d

thinklike to it to actual by... pérsonreferred collections the who
generated the collections.

course,Q: saysnotOf that’s what it though?

A: Correct. Correct.

Q: youBut when into agreement,entered the shareholder that’s
way you out,not the were togoing somebodyhave bought

correct, strictlybased upon patient belongedwhat whichto
doctor?

A: No.No. No.
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haveAnd, fact, language.in read ... You don’t... can thisQ: you
thatsaysthis “collectionsunderstanding thatany problems

meansunderstanding that thatby andcorporation”received the
corporation, right?thebycollections received

A: Correct.

different, correct?somethingrather itQ: just sayYou would have

A: Yes.

that wassay Agreementthis Graciano not theAccording testimony,to did
Hesomethingwished the said different.ambiguous, only that he words

that, did notAgreement,time the hesignedmade it clear at the healso
strictly uponout based whichboughtthat would bepartiesunderstand the

belonged to which doctor.patients
ofperson, considering languagethe plainWe thus hold that a reasonable

contract, II, c notthat the of article section islanguagethe would conclude
Therefore, of theparties’in theambiguous. any interpretationdifference

reasonable, Durham,Town 149 N.H.was seeagreement Appealnot of of
487, facts. Seeand arbitrator the law to themisappliedat thus the

Turcotte, haveAccordingly,120 at 295. the arbitrator shouldN.H.
of andparties’his for the intent to the words the contractrestricted search

in theinterpretingnot considered extrinsic evidenceshould have
Durham, 149 theSee Town N.H. at 487. BecauseAgreement. Appeal of of
share of the assets an errorplaintiff’s uponarbitrator calculated the based

law, bythe erred that thesuperior findingof we conclude that court
inplain Agreement.did theinterpretingarbitrator not commit mistake

Therefore, tosuperiorwe to the court with to remandremand instructions
plaintiff grantedto what thethe arbitrator determine amount should be
Cookson, 362Corporation.from 147 N.H. atupon departing the See

court,(remanding to after arbitrator denied interestsuperior plaintiff
law, toan error of with instructions to remand to arbitratoruponbased

awarded).whether interest should bedetermine

remanded.Reversed and

Broderick, Nadeau, Duggan, JJ.,C.J., and Dalianis and concurred.


