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on itsa reasonable returnto realizeutility opportunitythe
investment.

therates, “arbiter betweenPUC is to be thethe thedeterminingIn
utilities.” RSAregulatedof theand the interestsof customerinterests the

(1995).863:17-a

thatrisks and rewardsHere, sharinga of therequiredPUCthe
ThisProject.Schillerfrom of theapprovalto resultwere estimated

legallywas bothand PSNH’s interestsof customers’balancing the
363:17-a.374:3, :3-a, required, see RSAandsee RSApermitted,

authority torate-makingused itsAccordingly, appropriatelythe PUC
conclude, therefore, that theWerecovery proposal.jointthe costapprove

that the PUC actedproofoffailed to meet their burdenWood Plants
recoverycostproposedin incentiveauthority approving thebeyond its

methodology.

Affirmed.

Duggan, JJ.,Nadeau, concurred.Broderick, C.J., Dalianis andand
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Cleveland, Bass, (WilliamP.A.,Waters and of Concord B. Pribis on the
brief and orally), petitioners.for the

Nichols, (ShawnFitzgerald, P.A.,Sessler & of Laconia M. onTanguay
orally),the brief and respondent.for the

Nadeau, DeLucca,J. The petitioners, DeLucca,Dena Dean Toni
Fasshauer,Cushman and Lori appeal an order from Belknap Countythe

J.)Probate Court (Hampe, to partition property by itselling dividingand
proceeds.the We vacate and remand.

The record supports followingthe facts. petitionersThe sought partition
of parcelstwo of land. parcelOne contains 23.14 acres and is located on the
southerly side of lot”);Crockett Road (“southerly the other contains 28.97
acres and is located on northerlythe side of Crockett Road (“northerly
lot”). Both lots were formerly byowned Mildred F. DeLucca. Title to the
property passed by to respondent, DeLucca,will the Roland H. and the
petitioners. Each petitioner holds an undivided 12.5% ininterest the
property as a tenant in common and respondentthe holds an undivided
50% interest as a intenant common. southerlyThe lot garagecontains a
building, which is currently byused the respondent’s son and grandsons to
work on their race cars. petitioners argueThe that respondentthe has
allowed the southerly lot to be inused a manner detrimental to the
property. petitionersThe asked the court partitionto the land by giving
them northerlythe lot and respondent the southerly lot. petitionersThe
argued that both lots equal event,were of value and that in any any
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trialfault. Therespondent’sthesoutherly lot wasof thedeterioration
theythat be soldvalue and orderedequalnot offound the lots werecourt

among parties.thethe dividedproceedsand
(1) it found that thecourt erred: whencontend the trialThe petitioners

(2)value; in itrulingand thatsignificantly greaterofnortherly lot was
cannot befinding propertythat thewithoutpropertya sale ofcould order

greator interest withouthis or her sharegiveto each ownerdivided so as
or inconvenience.prejudice

theytrialissue, that atpetitioners arguetheto the firstrespectWith
both lots to beappraisals showingseparatetwointroduced into evidence

value, evidence forthat there was insufficientsame andessentially of the
the courtpartition uponAn for callsnot. actionfinding theythat werethe

of thecircumstancesspecialand consider theequity powersitsto exercise
v. 137Savage,Boissonnaultcase, complete justice.achievein order to

(1993). mind, probatenot the229, in we will disturb232 With thatN.H.
plainlyorby the evidenceunsupportedunless it iscourt’s decree

(1997); In re EstateRSA 567-A:4a matter of law. Seeerroneous as of
(2002).754, proceedingsthe record of theLocke, 755 We review148 N.H.

by thefindings,if the as madecourt to determineprobatebefore the
made, testimony presented.reasonably givenbe thejudge, couldprobate

(1991).675, In this record we areButtrick, reviewing676In re 134 N.H.
in to measurepositionthat “the trier of fact is the bestthe ruleguided by

tocompelledand is notcredibilityand of evidencethe persuasiveness
Id. and brackets(quotationevidence.”believe even uncontroverted

omitted). toFurthermore, judgediscretion of the trial“it was within the
accept rejectcould or suchin The trial courtresolve conflicts the evidence.

that ofproper, includingas he foundpresentedportions of the evidence
Hudson,Town 145Pipeline Co.v.Tennessee Gasexpertthe witnesses.” of

omitted).(2000) Thus, we defer to the598, 602 and citation(quotationN.H.
credibility oftestimony,in the theresolution of conflictstrial court’s

Sullivan, 149Cook v. N.H.witnesses, giventhe to be evidence.weightand
(2003).774, 780

sufficient to sustain thethe evidence wasA of the record revealsreview
significantly morenortherlythat lot was worthrulingcourt’s theprobate

Chase,by Joannatestimonythere wassoutherly Duringthan lot. trialthe
lots,singleconsideredif werepropertiesthat theappraiser,a licensed

However, she was unablethe same value.approximatelyofthey would be
Clark,of the lots. Dean M.and best usetestify highestas to the currentto

intolot could be subdividedsoutherlythat thesurveyor, testifieda land
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lots,northerlytwo lots. He testified the lot could be subdivided into five if
found,a short road and cul-de-sac were constructed. The trial court based
lots,upon expert testimonythe and his actual observation of the that the

northerly significantly southerlylot was more than the lot.valuable

petitionersThe trial courtargue uponthe erred when it relied a
hypothetical plansubdivision that did not establish an actual value for the
subdivided lots and when it applied “highestthe and best use” valuation

However,standard in determining disparatethe lots had values. we “have
attemptednever to tie the fact rigidfinder’s hands with a fair market value

informula the of legislativeabsence directive.” Tennessee PipelineGas
(bracketsCo., omitted). Here,145 N.H. at 602 is no legislativethere

directive and thus it was not error for the trial court to apply highestthe
addition,and best use Instandard. the valuation of property questionis a

court,of fact for the trial and we will not overturn findingits unless it is
clearly unsupportederroneous or by Ryethe evidence. See Beach Country

(1998).122,Club v. Town Rye, 143 N.H. 127 We also note that the trialof
court had a property,view of the and findingsthe of the trial court are

discretion,within its sound aparticularly when view has been taken. See
(1995).Barnstead, 476,Husnander v. Town Therefore,139 N.H. 478-79of

because the trial court’s valuation not inlackingis support,evidential we
do not find it erroneous as a matter of law.

The second issue presents questiona of statutory interpretation. This
court is the final arbiter of the of legislatureintent the as expressed in the
words of a statute Howard,considered as a whole. Remington Invs. v. 150

653, (2004).N.H. 654 In statute,interpreting a we first look to the
language itself, and,of the statute if possible, construe languagethat
according to its plain and ordinary meaning. Id. languageWhere the of a

face,statute is clear on its its meaning subjectis not to modification. Id.
Unless we find that the statutory language ambiguous,is we need not look

legislativeto Furthermore,intent. Id. interpretwe instatutes the context
of the overall statutory scheme and innot isolation. In the Matter of
Watterworth Watterworth, (2003).& 442,149 N.H. 445 We review the
probate court’s interpretation of a Invs.,statute de novo. RemingtonSee
150 N.H. at 654.

We begin by examining the relevant provisions of RSA chapter 547-C.
2004)RSA 547-C:25(Supp. provides:

When the proceedings are ifpending, it is inalleged the
petition that propertythe is so situated or is of such a nature that
it cannot be divided so as to give each owner orhis her share or
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courtand theor inconvenienceprejudicegreatinterest without
fromthefinds, proceedsit to be sold andmaycourt orderso the

to theiraccordingamong the ownersto be dividedthe sale
interests, all othertitles, mayand makeorrights,respective

and thecause such salenecessary tomaythat beorders
in likemay doequityas a court ofproceeds,of thedistribution

cases.

2004) under this“Proceedingsprovides:further(Supp.547-C:30RSA
are tochapterof thisprovisionsin nature. Theshall be remedialchapter

jurisdic-equitablethe exercise of broadin favor ofliberallybe construed
it.”pendingin beforeany proceedingcourtby probatetion the

theuponcallspartition propertyaction toheld that anRecently, we
bydone such meansjustice may becompleteso thatequity powers,court’s

of eachand situationcircumstancesspecialto theappropriateas are
(2004). Furthermore,65,Brook, 67v. 151 N.H.Pedersenparticular case.

be madedivision canphysicalaquestionof the whetherdetermination
of thebefore a salerequiredisor inconveniencegreat prejudicewithout

(1915).Abbott, 601, Addi-77 N.H. 602v.ordered. Abbottwhole can be
authority trytohave fullthat courtsprobatehave statedtionally, we

Pedersen, 67.151 N.H. atestate.partitionto of realrelatingissues

greatwithoutmay partitionedlands bedeterminingIn whether
fact that theinconvenience, consider thethe court shouldorprejudice

than thesubstantiallymay greaterbeland as a wholevalue of the
(1951).118, 120 In97 N.H.Benzing,Leavitt v.parts.of itsaggregate value

mayassale, consider such offersaddition, the court shouldorderingbefore
theinto whichparcelsfor a choice of theseveral ownersbybe made the

(1874).441, 443Moran,Timon v. 54 N.H.divided.premises are
the landbyis division ofpartitionof“primarythat the methodWe note

Mello,v.inthe tenants common.” Melloamongand boundsbyitself metes
1947).(Mass. the trialunique and thus9, propertyReal is1076 N.E.2d

ifsale it isonlyand orderindividuallyparcelmust look at eachcourt
ita nature thator is of suchis so situatedpropertythat thedetermined

or interestowner his or her sharegiveso as to eachcannot be divided
RSA 547-C:25.or inconvenience. Seegreat prejudicewithout

in of real estateresults the conversiona salepartitionSince
owner, not beit shouldthe will of anmoney, possibly againstinto

Theclearly established.necessity for it isunless theordered
sale,anecessity partitionforto establish theproofburden of
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kind,rather than inpartitiona is on the party alleging the
sale____Anecessity advisabilityand of such adetermination that

ifnecessary,sale is not based on of partiesthe consent the or on
evidence,infindings grounded competent will not support an

order of sale.

(2003) (footnotes omitted).2d59A Am. Jur. Partition 134§

According plain language 547-C:25,to the of RSA the courtprobate
has the authority to order the sale of property proceeds.and divide the

547-C:25, however,Because we construe RSA to mean that each lot must
also be assessed separately, we hold that the trial by limitingcourt erred
its assessment only together.to the two lots That error resulted in the
order that lotsthe had to be sold because they were not of the valuesame
and could not individuallybe awarded to party.each Under the statute a
determination also should have been made as to whether each lot could be
divided separately without inresulting great prejudice or inconvenience.

remand,On the trial court must determine whether each individuallylot
can be divided causingwithout such prejudice or Ifinconvenience. either

divided,lot could be partitionthen of that lot should Ifbe ordered. neither
divided,lot can be so the court should determine propertieswhether the

together can be divided so as to give each owner his or her share or
interest without great prejudice not,or inconvenience. If then sale of the
lots may be ordered.

While the court may order sale of propertiesthe if partition cannot
be accomplished by agreement uponor court,conditions byset the we hold
that under the statute the trial court must make an express finding that
the property cannot be divided without causing great prejudice or

orderinginconvenience before sale.
The trial court found respondentthat the may caused,potentiallyhave

caused,or allowed to be contamination of southerlythe anylot and that
loss due to such hazardous waste would be the responsibility of the
respondent. 2004),RSA 547-C:29 (Supp. provides that “waste or other
detriment caused to the property by the actions or inactions of the parties”
should be by remand,considered the court. On the trial court should
consider any contamination in its determinations. courtThe should also
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should affectany respondentto conduct of thedetermine the extent which
his share.

and remanded.Vacated

Duggan JJ.,Dalianis, Galway,Broderick, C.J., and concurred.and
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