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Hollis, P.L.L.C., H. on the(Margaretof Concord NelsonSulloway &
orally), petitioners.and for thebrief

(DonaldGartrell, P.A., E. Gartrellof ConcordCallahan &Gallagher,
respondent.theorally),on the brief and for

of WarnerDuggan, obtained a variance from the TownWymanJ. Peter
(ZBA) manufacturedexpandto his currentZoning AdjustmentBoard of
Estates, twenty-five additionalLake to includehousing park, Pleasant

landowners, John R. and Fernandaabutting petitionersThesites.
Court(abutters), Superiorfrom an order of theappealHarrington

J.)(,Smukler, We affirm.affirming the ZBA’s decision.
from thetrial court or are evidentbyfacts were found thefollowingThe

forty-six-acre parcel of landEstates is located on arecord. Pleasant Lake
(R-2).district Thedensitymedium residentialin Warner that is zoned as a

and consists ofpropertyacres of thecurrently twenty-sixutilizespark
Wymanfifty-four campgroundand sites.manufactured homesthirty-three

twenty-six additionalby addingLake Estatessought expandto Pleasant
twenty property.acres of theremaininghomes on themanufactured

toXIII, zoning pertainsE ordinancesection of Warner’sArticle
housing parks provides:andmanufactured

inbe allowedhousing parks shallWhere Allowed: Manufactured
(Bl)(Cl) district anddistrict and Businessall but the commercial

(2)two sites. Theminimum of 10 acres and at leastconsist of a
Housingnot 25. sites shallof sites shall exceedmaximum number

bodies, roads,wetlands, slopes openorwater severenot include
on individual sites.space

Zoning E(l) (2002).XIII, Wyman§Warner, N.H., art.Ordinance

Town ofrespondentbecause theexpansiona variance for thesought
(Town) underproposal permittedwhether his waswas uncertainWarner

ordinance.zoningthe
walk, ZBA grantthe voted tomeetings and a siteFollowing publictwo

twenty-five additional sites to beexpansionthe tothe variance but limited
ZBA’stheyear. appealedThe abuttersperat the rate of five lotsadded

ZBAcourt that the actedhearing, the trial ruledFollowing adecision.
his ofWymanin that met burdenlawfully concludingreasonably and

followed.appeala variance. Thisnecessarycriteria forestablishing the
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I. Variance Criteria

in affirmingerred the ZBA’sargue that the trial courtThe abutters
satisfyfailed to the criteriaWymanto the variance becausegrantdecision

(1) toargue Wyman:that failedSpecifically,for a variance. the abutters
(2) financial he sufferedunnecessary hardship; any hardshipcreatedshow

(3)his of thezoning preceded purchase property;because the restrictions
spiritconsistent with the of thefailed to show that the variance was

(4)ordinance; derogateto that variance did not from thefailed show the
(5)ordinance; failed to show that substantialpurposeintent or of the and

injustice grantingwould be done the variance.
Chester,v. 146zoningOur review in cases is limited. Hill Town N.H.of

(2001).291, 292 The factual of the ZBA are deemedfindings prima facie
reasonable, trial courtbylawful and and will not be set aside the absent

law, persuaded, uponerrors of unless the court is based a balance of
it,probabilities, on the evidence before that the ZBA’s decision is

(2003).Dover, 178,Duffy Cityunreasonable. v. 149 N.H. 180 The partyof
seeking to set aside the proofZBA’s decision bears the burden of on
appeal to the trial court. Id. trialupholdWe will the court’s decision on
appeal supportedunless it is not the orby legallyevidence is erroneous.
Id.

(1996)674:33,1(b)interpretingOur cases RSA have long recognized
See,a five-part granting e.g.,test for the of variances. v.Ryan City of

(1983).Board, 170, 173 variance,ZoningManchester 123 N.H. To aobtain
(1)a showinglandowner bears the burden of that: the variance notwill be

(2)interest;contrary publicto the conditions thatspecial exist such literal
(3)enforcement of the ordinance results in unnecessary hardship; the

(4)ordinance;variance spiritis consistent with the of the substantial
(5)done;justice is grantingand the variance will not diminish the ofvalue

219,surrounding properties. Shopland Enfield,v. Town 151 N.H. 222of
(2004); 674:33,1(b).see RSA

A. Unnecessary hardship

We first address the argumentabutters’ that the trial court erred in
ruling that the ZBA acted inlawfully reasonably findingand that Wyman

showingmet his burden of unnecessary hardship. Our recent decisions
attempted clarify unnecessaryhave to the hardship standard.

Portsmouth, 85,In Boccia v. City (2004),151 N.H. 91-92 weof
distinguished between use and area determiningvariances when whether
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that,unnecessaryan We held when anapplicant hardship.established
variance,an the factors should beapplicant followingseeks area

(1) an ishardshipconsidered in the calculation: whether area variance
applicant’s proposed property givenneeded to enable the use of the the

(2)property; sought byconditions of the and whether the benefitspecial
applicant by reasonablythe can be achieved some other method feasible

to other than an area variance. Id. at 92.applicant pursue,for the

When, however, variance,an seeks a use the standard setapplicant
727,in v. Town 145 N.H. 728Simplex Technologies Newington,forth of

(2001), Boccia, Inapplies. Simplex, applicant151 N.H. at 92. theSee
in ana use variance to commercial businesses industrialsought operate

Technologies, unnecessaryzone. 145 N.H. at 728. To establishSimplex
(1)variance, zoningfor a use an must show that: thehardship applicant

applicant’swith the reasonable use of theappliedrestriction as interferes
insetting of the itsproperty, considering unique propertythe

(2)environment; exists between therelationshipno fair and substantial
ordinance and the restriction ongeneral purposes zoning specificof the

(3) injure public privateand the variance would not the orproperty;the
Thus, matter,rights of others. Id. at 731-32. as a threshold we must

an or usesought by Wymandetermine whether the variance was area
Boccia, 151 91-92.variance. See N.H. at

A to in a use of the landengageuse variance allows the landowner
Id. at 90. Use variances azoning prohibits. pose greaterthat the ordinance

of a scheme because the fundamentalintegrity zoningthreat to the
of land to Baconpremise zoning segregation accordingof laws is the uses.

(2004)468, Dalianis, JJ.,477Enfield, (Dugganv. Town 150 N.H. andof
concurring specially).

An thegenerally necessary by physicalarea variance is made
Boccia, 151 at In to a usecharacteristics of the lot. N.H. 90. contrast

variance, zoninga permitted byan area variance involves use the
fromgrants exception complianceordinance but the landowner an strict

setbacks,physical frontage requirements, heightwith standards such as
such,Id. As an variance does notlimitations and lot size restrictions. area
as much as a use notsurrounding permittedalter the character of the area

Bacon, Dalianis, JJ.,N.H. 477 andby (Dugganthe ordinance. 150 at
concurring specially).

and is whetherThe critical distinction between area use variances
to the characterparticular zoning preservethe of the restriction ispurpose
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of surroundingthe area and is thus a use restriction. See 3 A. H.
Rathkopf Rathkopf’s ZoningRathkopf,& D. A. The Law of and
Planning (2004).58:4,§ If purposeat 58-17 the of the is torestriction

use,place physicalincidental limitations on an otherwise it anpermitted is
Boccia,area restriction. See 151 N.H. at 90. the soughtWhether variance

is an or requires case-by-casearea use variance a determination based
upon languagethe and purpose particular zoningof the restriction at
issue. toAccordingly, question,resolve this we must interpret the Town’s
zoning ordinance to determine the ofpurpose zoningthe restriction.

law,The ofinterpretation zoning questiona ordinance is a of which we
review de Duffy,novo. 149 N.H. at 181. Because the traditional rules of

review,statutory construction ourgenerally govern the words and phrases
of an ordinance should be accordingconstrued to the common and
approved usage of the language. languageId. When the of an ordinance is

andplain unambiguous, we need not look beyond the ordinance itself for
Moreover,further of legislativeindications intent. Id. guesswe will not

intended,what the mightdrafters of the ordinance orhave add words that
they did not tosee fit include. Id.

above, XIII,As set forth article section E of zoningthe Town’s
ordinance provides housingthat manufactured inparks “shall be allowed

(Cl) (Bl)all but the commercial district and Business district and consist
(2)of a minimum of 10 acres and at least two sites. maximumThe number

ZoningWarner, N.H.,of sites shall not exceed 25.” Ordinance art.
E(l).XIII, §
plain languageThe of fixappearsthe ordinance to the maximum

number of manufactured in ahousing park twenty-five anysites at for
parcel of land in larger.ten acres size or This interpretation supportedis
by ordinance,another section of the zoning regulateswhich manufactured
housing essentially language. Warner,subdivisions with identical See

ZoningN.H., XIII, section,§Ordinance art. F. thatUnder a subdivision
acres,must ofconsist a minimum of twelve and maximum of“[t]he number

lots in any manufactured housing subdivision shall not exceed 25.” Id. at
(2)F(0), added).§ (emphasis By express ordinance,the terms of this the

size of a manufactured housing subdivision is twenty-five,limited to
regardless of underlying acreage.the

Considering the language of these similar provisions, we hold that
the ordinance unambiguous.is See 149Duffy, N.H. at 181. toSimilar the
subdivision provision, the manufactured housing park provision expressly
limits the number of twenty-five.sites allowed to This applieslimitation
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Thus, anpark.within the unlike areaof the number of acresregardless
restriction, housingon the number of manufactured sites isthe limitation

of thephysical property.or other attributesacreagenot related to the
Rather, in order tointensity preservelimits of the usethe restriction the

the area.the character of

bylandMoreover, zoning segregatesoverall schemeWarner’s
instance,WARNER, N.H., II.ZONING ORDINANCE art. Forintensity of use.
and lowvillage, densitydistricts: mediumthere are three residential

districts, permittedis a usetwo-family dwellingId. these adensity. Within
districts. Id. tbl. 1. A two-­densityin and medium residentialvillagethe

however, density byin districtonlyis allowed the lowfamily dwelling,
regardwithzoningId. The ordinance is more restrictivespecial exception.

district, thereby thedensity preservingin the lowtwo-family dwellingsto
a more intensive use of land.by restrictingof the neighborhoodcharacter

Thus, segregate byan intent to landzoningthe overall scheme reveals
theintensity Accordingly, giventhe of the use.typesboth the of uses and

ordinance, conclude that thezoningof the welanguage purposeand
twenty-fiveof sites to is a use restriction.limiting the numberprovision

variance,at issue is a use we nowHaving concluded that the variance
Generally,unnecessary hardship.turn to the standard for aappropriate

than an variancegreater showing hardshipvariance a of arearequiresuse
Bacon,scheme. 150impact zoningof the on the overallpotentialbecause

Dalianis, JJ., Accordingly, when the(Duggan concurring).N.H. at 477 and
appliedof the variance test is to useunnecessary hardship prong

variances, Simplex.set forth in Seeapply three-prongwe the standard
Boccia, emphasized,cases since have theSimplex151 N.H. at 94. As our

inquiry determiningis the critical forSimplexfirst of the standardprong
See, v.e.g., Rancourtunnecessary hardship has been established.whether

(2003).51,Manchester, nondispositive53-54 A number of149 N.H.City of
Hill,See, 146 at 293.prong. e.g.,this N.H.encompassedfactors are within

First, the zoninga determination of whetherSimplex requires
use of theas interferes with a landowner’s reasonableappliedrestriction

consideration of145 N.H. at 731. This factor includesproperty. Simplex,
on his or herability to receive a reasonable returnthe landowner’s

(Mo. (en banc).1986)411,Smith, 416v. 707 S.W.2dinvestment. Matthew
return,” 417not maximum id. atreturn isAlthough “[r]easonable

omitted), more than a “mererequiresthis factor(quotation
however,factor, notinconvenience," Boccia, at 93. This does151 N.H.

of alldeprivedthat he or she has beenthe landowner to showrequire
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Rather,731-32. this145 N.H. atSimplex,beneficial use of the land. See
inpolicy,our sound enunciatedappliedfactor should be consistent with

right enjoyof the constitutional tobeingof “more considerateSimplex,
Nevertheless, conclusory lay opinionandId. at 731. “mereproperty.”

sufficient;not there must beconcerning the lack of... reasonable return is
Matthew, 707often in the form of dollars and cents evidence.”proof,actual

(1973)1,417; see, (considering113 4Derry,Carter v. N.H.e.g.,S.W.2d at
value).cost, inof market value and declineoriginalevidence current

Next, hardshipof the isrequires a determination whetherSimplex
731.Simplex,of 145 N.H. atunique setting property.a result of the the

by zoningThis that the be burdened therequires propertyfactor
similarlyin is distinct from other situatedrestriction a manner that

Dalianis, JJ.,Bacon, concurring(Duggan150 at 478 andproperty. N.H.
not, however, onlybe therequire propertyIt does that the suchspecially).

Rather, cannot arise as a result of theproperty.burdened the burden
all in the district. Seezoning equal propertyordinance’s burden on

(“This58:5, inRathkopf, hardship implicit§ 58-18 of issupra degreeat
bycompensatedof are forzoning; parcel propertythe restrictions on each

addition,Inon the burdenneighboring property.”).similar restrictions
plightfrom and not from the individual of thepropertymust arise the

(1995).723, 726v. Town 139 N.H.Hampton,landowner. Olszak Newof
Thus, a result ofhardship specificthe landowner must show that the is

in Simplex,of and not the area 145 N.H.property general.conditions the
at 731.

surroundingconsideration of theFinally, Simplex requires
evaluatingenvironment. Id. This includes whether the landowner’s

neighborhood.use would alter the character of theproposed essential
Matthew, Indeed, premise707 S.W.2d at 417. because the fundamental of

uses,zoning according impactlaws is the of land to the on thesegregation
neighborhood analysischaracter of the is central to the of a use variance.

Bacon, Dalianis, JJ.,(Duggan concurring150 477 andSee N.H. at
specially).

case,In was introduced before the ZBAfollowingthis the evidence
regarding unnecessary hardship. application, WymanIn his variance

expand park necessarystated that the variance to the mobile home was for
(1) twenty “totallytwo reasons: the acres would be unusable” without the
(2)variance; expanding parkand the would allow for additional income so

keep communitythat he could and the clean.provide housingaffordable



The minutes of public hearings followingtwo reflect the evidence of
thathardship. Wyman necessaryreiterated the variance was for the two

addition,reasons in Inapplication. Wymanstated his stated that he was
propertyunable to subdivide the because there was roadinadequate

frontage building impossible”and a road was “almost due to location ofthe
campground, parkthe the current mobile home area and land.swamp

Wyman improvingalso stated that he would be the road thatprivate
currently park improvementsserves the and that these would “meet some

Nonetheless,of specs.”the town because the road not be aprivate would
road,town stillWyman enough frontagewould not have road to subdivide

area,Inproperty.the to aresponse question regarding impactthe on the
Wyman stated that the variance would moreprovide housingaffordable

parkand make the more attractive so that it placewould be a where
people Negative impactswant to live. that broughtwere to the ZBA’s

additional children in theattention included schools and increased traffic
in alreadyan area. Prior tocongested publicthe conclusion of the second
meeting, Wyman was asked to specificallyanswer how he met each of the

requirementsfive for a regard unnecessary hardship,variance. With to
that,Wyman variance],stated ‘Without there is a Igood[the chance that

would have to let housing park] go previous[the manufactured back to the
owner.”

In applying facts,the toSimplex standard these we are mindful that we
super zoning Chester,do not act as a Britton v.board. Town 134 N.H.of

(1991).434, 441 inquiryOur is not whether we would find trialas the court
found, but rather whether the evidence before the court reasonably

Bacon,supports its 150findings. See N.H. at 471.
Here, evidence supportssufficient the trial court’s determination that

the ZBA acted in thatreasonably finding Wyman met his burden of
proving unnecessary hardship. Although Wyman’s conclusionunsupported
that, variance,without the he might “gohave to let the back toproperty

previous variance,the not grantingowner” does warrant the of a use see
Boccia, inconvenience);151 N.H. at 93 (requiring more than mere see also
Rathkopf, 58:5,§ at 58-27 58-28supra (recognizingto that boardszoning
and will not grant merelycourts a variance to avoid a financialnegative

landowner),on inimpact the other evidence the record trialsupports the
court’s decision.

supportingfirst look to the evidence the conclusion that zoningtheWe
Wyman’srestriction interferes with reasonable use of the property. Most

significant to our analysis is that manufactured are ahousing parks
permitted use in R-2the zone. This fact is entitled to considerable weight



addition, if WymanInproperty.of thethe useevaluating reasonablewhen
would haveproperty,his hefrontage to subdivideadequate roadhad

on the new lot.housing parkacreage for manufacturedsufficient a
is ahardshipthat theNext, the conclusionsupportingthe evidence

(1) unable toWymanincludes: isof hisunique propertyof conditionsresult
(2) constructing a roadfrontage;roadhas insufficientbecause hesubdivide

because ofimpossible”is “almostfrontageprovide adequatethat would
andparkmobileexistingthe the homecampground,current location ofthe

(3) roadlands; privateto theimprovementsand theswampthe ofpresence
frontage.roadinadequacythe inremedywould notparkthat services the

expansionimpact largethe such athe ZBA consideredFinally,
area, on theincluding impactthecharacter of thewould have on the

and thetraffic, housing,affordableschools, availabilitythe ofincreased
ZBA also conductedarea of town. Therevivingof an undesirablepotential

variance, ZBA found that theimplicitlythegrantingIn thea site walk.
of the area.adversely affect the characterparkof the would notexpansion

in orderper yearto five new lotsexpansionthe ZBA limited theNotably,
Moreover, contraryno evidence to thethe on the schools.impactto lessen

thatconcludingcourt did not err inAccordingly,introduced. the trialwas
in that met his burden ofreasonably finding Wymanthe ZBA acted

unnecessary hardship.proving

hardshipB. Self-created

Next, zoning precededthe restrictionsarguethe abutters that because
he not entitled to a variance absentWyman’s purchase property,of the is

special disagree.circumstances. We
Chester,In v. Town effect a withpurchaseHill we addressed theof

abilityhas on an toknowledge zoning applicant’sof restrictions
Hill,unnecessary recognized146 N.H. at 293. Wehardship.demonstrate

zoningthat “landowners are deemed to have constructive notice of the
whoapplicable property” personrestrictions to their and that “[a]

constructive,purchases knowledge, zoningland with actual or of the
purchase,restrictions which are in effect at the time of such is said to have

for such restrictions entail.” Id. at 294hardshipcreated himself whatever
omitted). Nonetheless, hardshipthat a(quotation we held self-created

Rather,from a Id.preclude obtainingdoes not the landowner variance.
knowledge” nondispositivewith is a factor to be considered“purchase

the of the test set forth in Id. at 293.prong hardship Simplex.under first
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To counter the fact that the hardship was self-created because the
restrictions,knowledgelandowner had actual or constructive of the zoning

Rathkopf,goodthe landowner can introduce evidence of faith. supraSee
§ 58:21at 58-135.

in ways:Good faith can be established several thatshowing the
owner has complied procedureswith the rules and of the
ordinance; thatshowing attemptedthe owner has to use other

variance;alternatives to relieve hardship prior requestinghis to a
showing that the owner representationshad relied on the of

builders;zoning or showingauthorities or that the had noowner
violation,or knowledge requirement,actual constructive of a or

purchased.limitation on land that he

Id.; 1961).632, 634-35O’Regan,see also Badish v. 212 N.Y.S.2d (Sup. Ct.
Here, Wyman bywas advised a priorletter from the town selectmen to

purchasing propertythe that the mobile home park expanded,could be
subject complianceto with building planningordinances and board

addition,Inapproval. Wyman the of provision limitingraised issue the
parksmobile home to a maximum of twenty-five sites with the ZBA. The

ZBA provisionwas uncertain whether the allowed twenty-five persites ten
of provisionacres land or whether the was an maximumabsolute and thus

Wymanadvised to seek a variance for the proposed expansion.

The record unequivocally Wyman goodestablishes that acted in
faith in following zoningthe ordinance and in aseeking Wymanvariance.

Hill,did not the hardshipcreate because of his “failure to plan properly.”
Accordingly, any heightened146 N.H. at 293. scrutiny that is warranted

by Wyman’s knowledgeactual or constructive of zoningthe restriction
under the first ofprong Simplex by goodis satisfied the evidence of his
faith.

varianceC. Other criteria

Next, arguethe abutters that in rulingthe trial court erred that the
ZBA inlawfully reasonably finding Wymanacted and that met his burden
of showing that the variance was consistent with the of thespirit
ordinance, not purposedid detract from the intent or of the ordinance and
that injustice grantingsubstantial would be done the variance. We
disagree.

uponBased the record of the ZBA thathearings, we conclude sufficient
rulings. Wymanevidence these At the thatsupports hearings, showed the
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not detractand didof the ordinancecontrary spiritto thewas notvariance
parkshomemobileof the ordinance becausepurposeintent orfrom the

alreadyordinance, parkmobile homethe theuse underpermittedare a
and,the areathe use ofarea, changewould notin the varianceexists the

acreage forsubdivide, minimumwould have sufficientto hehe ablewere
proposed expansion.the

donejustice would beaddition, that substantialWymanIn showed
area ofdilapidatedaimproveit wouldin the variance becausegranting

WymanSpecifically,in area.housing theand affordableprovidetown
and setbackminimum sizelots will meet thethat all of theexplained

buffer, allow the useonlywillbysurrounded a treewill berequirements,
systems.upgraded septichavehomes and willof newer mobile

ZBA actedconcludingin that thetrial court did not errAccordingly, the
of provingmet his burdenfinding Wymanin thatlawfully reasonablyand

ordinance, notdidspiritwith the of thevariance was consistentthat the
thatof ordinance and substantialpurposefrom the intent or thedetract

in the variance.grantingwould be donejustice

II. RecordAdequate

anNext, providetrial court failed toarguethe abutters that the
theSpecifically,of itsappellatebasis for review decision.adequate

(1997),that, 491:15 the trial court’s order wasargue under RSAabutters
andproposed findingsto rule on thebecause the court failedinadequate

in its narrativelegalto address critical and factual issuesrulings and failed
disagree.Weorder.

it,shall, if party requests“The court ... eitherprovides:RSA 491:15
law,rulingshis ofstatingin the facts found andgive writing,his decision

491:15, we haveinterpretingIn RSAwhich shall be filed and recorded.”
thatheld

a isjustice sitting jurycourt withoutalthough superiora
infindings rulingsmake andobligationunder no togenerally

them, eithera asks for whensupport partyof a decree unless
them, a ofrequiresRSA 491:15 statementparty requestdoes

Thejury-waived non-juryin and cases.legal rulingsfacts and
everytorespond expresslyin a case need notjudgetrial such

obligated toa but the court isspecific request by party,filed
that sufficient toof the basic or essential facts arefindingsmake

done in the narrativemayultimate This besupport the decision.
form, explained.rulings mayof law be likewiseand the essential
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(1993)Magrauth 757,v. Magrauth, 136 N.H. 760 (quotation, brackets and
omitted).ellipses

Here, the trial court made a order forthsettingnarrative the
facts, the standard ofrelevant review and the applicable law for granting

variances. The order reviewed the minutes of the meetingsZBA’s and
discussed the presentedevidence on each of requirementsthe for a
variance. The court then concluded that because supportsthe record the

onfindings factors,all the pertinent the ZBA’s decision was both
reasonable and lawful.

The trial court’s order sets forth findingsboth sufficient of fact and
essential rulings supportof law to the ultimate decision. See id. Although
the trial court did not rule on the proposedabutters’ andfindings rulings,

judge“the trial ... respondneed not toexpressly every specific request
filed by party.”a Id. Accordingly, the trial court did not fail provideto an
adequate basis for appellate review of its decision.

Affirmed.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.
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