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analysiserred in its of this and because I that all supportbelieve child
orders, including provisions for contribution college expenses,to are

modifiable,always I respectfully dissent.
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(T.DUGGAN, an order Courtappeals SuperiorJ. The State of the
J.)Nadeau, testimonythe motion in limine to admitdenying State’s

defendant,Internet between the Rolandpertaining to an conversation
MacMillan, Frank Warchol the Portsmouth Policeand Detective of
Department. We reverse and remand.

2002,22,The facts On Detectivefollowing undisputed. Augustare
ingirl usinga an Internet chat roomposed fourteen-year-oldWarchol as

defendant, usingThe the screen namethe name “Kimmiesue87.”screen
“Kimmiesue87” privatea instant‘Willpay4BJ,” throughcontacted

old,told was the defendantbeing yearsAfter that she fourteenmessage.
in exchange fiftya sexual act forperformsolicited “Kimmiesue87” to

usingthe online conversationpreserveddollars. Detective Warchol
time,“Camtasia,” online inprograma which records conversations real

processinginto a wordcutting pasting dialogueand and the on-screenby
of computer.saved on hard drive hisdocument that was the

afternoon in theagreed“Kimmiesue87” to meet the defendant that
Liquor in Portsmouth. At theHampshirelot of a New State Storeparking

time, providedprescribed matching descriptionsa vehicle and driver the
lot Warchol andby pulleddefendant into the where Detectiveparkingthe

stoppedhad surveillance. The officers theupother officers setpolice
and admitted that he hadsubsequentlydefendant’s vehicle the defendant

and “was was today talkingbeen on the Internet earlier that the one who
girl.”the

2003,In the was on one count of certainFebruary defendant indicted
2004).computer (Supp.of See RSA 649-B:4 Onprohibited uses services.

17, 2003, seekingthe filed a motion in limine toNovember defendant
computerfrom evidence chat or other communicationany“exclude

the required bywithout authorizationintercepted [RSArecordedand/or
to the basis that thechapter] objected570-A.” The motion on theState

or thoseinterceptedcommunication had not been recorded as terms are
J.)(Morrill, grantedCourt theSuperiordefined in the statute. The

reconsider,and filed a totimelydefendant’s motion the State motion which
did thatappeal ruling.was The State notdenied.

5,2004, the informed the trial courtMayAt a conference on Statebench
limine courtaskingthat to file a motion in the to admitit intended

histestimony concerningWarchol’s Internet conversation withDetective
6,motion on the trial courtMaythe The State filed its whichdefendant.

Thisdenied. followed.subsequently appeal
that trial on the defendant’sState concedes under the court’s orderThe

recording processingthe wordsuppress,motion to the Camtasia and
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document notare admissible as evidence of the conversation between the
detective and the defendant. The State has not thatappealed issue. The

however,State argues, that the trial court erred in excluding Detective
testimonyWarchol’s about the contents of the conversation. The defendant

first,argues, that the appealState’s is untimely because the detective’s
testimony was inencompassed the order,trial court’s first which
suppressed Second,evidence of the online communication. the defendant
argues that ifeven the State’s appeal timely,is the testimonyofficer’s

(2001suppressed 2004).must be under RSA 570-Achapter & Supp. We
agree with the State.

We first address whether the appealState’s is timely. The defendant
argues that the trial court’s grantingorder his motion in limine to
“exclude from evidence any computer chat or other computer
communication intercepted precludedrecorded” also Detectiveand/or
Warchol from testifying about the contents of the Internet conversation.

relief,In his prayers for the defendant trialasked the court to “[e]xclude
the computer or,communication alternative,chat” in the “[h]old aand/or
Richards hearing allow the defense to introduceand/or evidence of the
misdemeanors bycommitted investigators.” Richards,the v.See State 129

(1987).N.H. 669 The defendant argues requeststhat these for relief were
not suppressionlimited to of the recordings but also encompassed the

communication,contents of the including the detective’s testimony.
The trial court concluded that Detective Warchol illegally recorded the

contents of his online conversation with the Indefendant. granting the
motion,defendant’s the trial court found that the Camtasia software

functions as an “on-screen recording,” analogous recorder,to a tape
allowing the playdetective to back the online conversation in “real time.”
The trial court also noted that Detective Warchol had copied pastedand
the contents of the conversation into computeranother program. The
court found that “[i]f Detective acts,Warchol had not taken these the
words of the online communication longerwould no exist after the
program was orexited the computer was shut down.” Accordingly, the
trial court granted the defendant’s motion in limine.

The arguesdefendant that because his motion sought to exclude the
detective’s testimony, the State’s appealfailure to the trial court’s granting
of his motion renders the State’s subsequent appeal untimely. The trial

order, however,court’s did not explicitly address whether the detective
could testify about the contents of his online conversation with the
defendant. Because of this ambiguity, the State reasonably could have
concluded that the trial court had not issue,considered this and thus the
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a admit thefilingfrom later motion to detective’sprecludedState was not
testimony.

had theadmissibilityif the trial court’s order addressed the ofEven
ruling.testimony, previous “[T]hethe court could reconsider itsdetective’s

exercised,maydiscretionary Theytrial are continuous. bepowerscourt’s
corrected, may atmay require,and be as sound discretionprior exercise

610,v. N.H. 611to final State 139any prior judgment.” Haycock,time
(1995) omitted). superior jurisdictionBecause the court retains(quotation

judgment, interlocutory rulings mayuntil its final beover a matter
judge superiorat the of the same or another of thereconsidered discretion

(1992).Wilkinson, 170, conclude,177court. v. 136 N.H. We thus onState
isappeal timely.the that the State’spresented,facts

in excludingWe address whether the trial court erred thenext
testimony interceptedthe communications. Because thedetective’s about

ruling interception illegalthe court’s that wasappealState did not trial the
(2001), issue is theonlyunder RSA 570-A:1 the before us whether

of alsotestimonydetective’s about the contents the communication must
thatarguesbe excluded. The State exclusion of Detective Warchol’s

(2001)required RSA 570-A:6 thetestimony is not under because
of of the wasknowledgedetective’s the contents communication obtained

observations, through interception.not Theillegalhis own thethrough
language chapterthat RSA 570-Aplaindefendant counters the of

of of the inprecludes intercepteddisclosure the contents communication
this case.

In finalinterpretation,matters of we are the arbiter ofstatutory
expressed in of as alegislative intent as the words the statute considered

(2004).Clark, 56,v. 57 first thewhole. State 151 N.H. We examine
plain ordinary meaningsof the statute and ascribe the and to thelanguage

Furthermore, ininterpretwords Id. we statutes the context of theused.
in isolation. If statute’sstatutory languageoverall scheme and not Id. the

languagenot lookunambiguous, beyondis clear and we do the of the
463,v. 149 N.H. 467legislative Whittey,statute to discern intent. State

(2003). light legislature’sis to in ingoal apply“Our statutes of the intent
them, in light policy byand of the to be advanced theenacting sought

omitted).entire scheme.” Id.statutory (quotation
statute, mayState a enforcement officerwiretappingUnder the law

ifto the officer is a the officer firstpartyrecord a conversation which
toattorney general’sauthorization from the office conduct theobtains

in criminalinvestigatingthe course of certain offensesinterception
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570-A:2,11(d) (2001).in Here,enumerated the statute. RSA the detective
failed to obtain requiredthe authorization prior to his online conversation
with the defendant. Assuming the trial court correctly found that the

inrecording this 570-A:l,case constituted an “intercept” under RSA the
State concedes that disclosure of the unauthorized recording itself would

improperbe but thatargues the detective testifybe able to aboutshould
the contents of the conversation.

The exclusionary provision of the wiretapping statute states:

anyWhenever telecommunication or oral communication has
intercepted,been no part of the contents of such communication

and no mayevidence derived therefrom inbe received evidence
trial,in any hearing, or proceedingother in or anybefore court

... if the disclosure of that information inwould be violation of
[chapter 570-A].

Thus,RSA 570-A:6. statute,under the plain language of the the contents
of illegallyan intercepted communication must be excluded from iftrial
their disclosure would violate another section of RSA chapter 570-A.

1(c) (2001)570-A:2,pointsThe State to RSA as the relevant provision
under which disclosure of the contents of an intercepted communication
could be precluded:

A person if,is guilty of a class B felony asexcept otherwise
specifically provided in this chapter or without the consent of all

communication,parties to the the person:

(c) discloses,Wilfully disclose,or endeavors to to any other
person the contents of any telecommunication or oral
communication, knowing or having reason to know that the
information was obtained through the interception of a
telecommunication or oral communication in violation of this
paragraph.

added.)(Emphasis The arguesState that disclosure should permittedbe in
this case because the detective obtained his knowledge of the contents of

first-hand,the conversation not through interception.the We agree.
The functions of a statutory exclusionary provision such as RSA 570-A:6

are “to discourage unconstitutional conduct and to insure inintegrity the
judicial process by disregarding producedevidence through an
impermissible (Wis.procedure.” Smith, 1976).State v. 184, 186242 N.W.2d
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ofby excluding any illegalare evidence thepurposesThese served
id. “Ifany recording.and derived from the See liverecording evidence

product interceptionnot the of an unauthorized but istestimony is
it, go deterringwould ofindependent suppression beyond policyof its the

committing interceptions.”law officers from unauthorizedenforcement
(Mass. 1981).Jarabek, 491, 494424Com.v. N.E.2d

scope wiretappingthepreviouslyWe have addressed of the statute’s
of aprovision in the context law enforcement officer’sexclusionary

See v.recording suspect.unauthorized of his conversation with a State
(1986). Stiles,Stiles, 81, In police128 N.H. 84 we held that the State could

given byon information to them an undercover FBIsuspectarrest a based
agent suspecthad conversed the and recorded the conversationswho with

570-A:2,requirementwith under RSAcomplyingwithout the authorization
11(d). at thesuppressId. The defendant moved to cocaine seized time of

drugs dwelling,his and items found in search of hisarrest and other the
justificationthat the for the arrest and search was derived fromarguing

inthat the FBI learned course of hisagentinformation the conversations
nowith Id. 83. We held that there was basis forthe defendant. at

from anhaving illegalthe evidence as been derivedsuppressing
the torecordings merelybecause “were incidental the directinterception

knowledge.of Id. atagent’sconversations” and were not the sources the
Furthermore, nothing84. in 570-A the FBIchapter prohibited agentRSA

police.from the State Id. atdisclosing contents of the conversation to the
83.

570-A:2,1(c),plainUnder the of RSA Detective Warchol wouldmeaning
not disclosing interception”information “obtained the becausethroughbe

the cameknowledgehis about the contents of conversation from his
as the ispersonal participant. Assuming relyingobservations a detective

conversation,upon testimonythe thepersonal memoryhis of his would be
contrast,In ifinterceptionsame of the occurred.regardless whether

knowledgehis the contents of theDetective Warchol obtained about
by listening recording readingto a or aintercepted communication

testifyhe would not to about the communicationtranscript, permittedbe
interception.fromtestimony illegalbecause his would be derived the See

Stiles, 84.128N.H. at

Thus, hold that a law officer failswe when enforcement to obtain
570-A:2, 11(d),for a RSAone-party interceptionauthorization under

ifofficer’s is not under RSA 570-A:6testimony requiredexclusion of the
conversation,the is based recollection of thetestimony upon personal
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inindependent recording. holdingfrom the unauthorized Our is accord
intestimony participantwith other States that have held that the live of a

admissible,a unlawfullyconversation that had been recorded is even
though recordings subject suppressionthe of the conversation are to

See, Gervasi,wiretapping e.g., Peopleunder the State’s statute. v. 434
(Ill.1112, 1982); Jarabek, 494;N.E.2d 1117 424 N.E.2d at State v.

(Wis.215, denied,Maloney, 467 N.W.2d 216 Ct. review 471App.), N.W.2d
(Wis. 1991). (Nev.State, 146, 1977);Rupley509 But see v. 560 147P.2d

(Wash. 1980)(en banc).Williams, 1012, 1019v.State 617P.2d
Finally, argues precludedthe defendant that the State is from

inpresenting testimonythe detective’s court it has not compliedbecause
(2001).with inprocedural requirementsthe RSA 570-A:9 Section VIII

provides any“[t]hethat contents of telecommunication orintercepted oral
communication or evidence derived therefrom shall innot be received

trial,or in anyevidence otherwise disclosed orhearing, proceedingother
in a partystate court” unless each is provided copya of the court order
authorizing the interception accompanyingand the 570-application. RSA
A:9, VIII. arguesThe defendant that because the State did not obtain a
court authorizingorder the interception and thus cannot furnish a copy of

order,the the detective’s testimony must be disagree.excluded. We

interpretWe this inprovision light of statutorythe entire scheme
Clark,and innot isolation. 151See N.H. at 57. RSA 570-A:9sets forth the

procedures for forapplying a court order approving the interception of a
570-A:9,1.telecommunication or oral communication. RSA If a court order

obtained,is copythen a of the providedorder must be partiesto all in
570-A:9, above,accordance with RSA VIII. As discussed we hold that the

detective’s testimony is admissible under the statute’s exclusionary
provision thougheven the State failed to obtain a court order approving

Thus,the interception. the procedural requirements of RSA 570-A:9do not
apply here.

Accordingly, we reverse the trial court’s order denying the State’s
motion in limine to admit Detective Warchol’s testimony.

Reversed and remanded.

Broderick, C.J., Galway, JJ.,and Dalianis and concurred.


