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(1991) (upholding exclusion of coverage uponbased toconsent settle clause
consent.)where insured settled partieswith without priorinsurer’s

disagreeWe that the againstclaim “entirely separate”Laborío is from
the claim against VillageCheshire Pizza. The plaintiff admitted at oral
argument that the basis of his claim against VillageCheshire Pizza was
vicarious liability for Laborio’s conduct dutyand its to supervise Laborío.
These predicatedclaims were upon Cheshire Village responsibilityPizza’s
for its inemployee’s conduct connection issue,with the accident at and
sought damages for injuriesthe same that resulted from the accident with

Therefore,Laborío. “bodilythese were injury” claims under Exclusion B.l
and could not be settled without Concord General’s consent.

Affirmed.
DugganBroderick, C.J., Nadeau, Galway, JJ.,and and concurred.
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(WilliamNelson, Kinder, P.C.,& of Manchester C.Saturley,Mosseau
brief, Saturleyon the and Mr.Saturley and Catherine M. Costanzo

fororally), plaintiffs.the

(Daniel Mullen, attorneyA.Kelly Ayotte, attorney general J. associate
and for the defendants.general, orally),on the brief

DALIANIS, Hughes Hughes,J. The Donald G. and Robert W.plaintiffs,
J.)(McGuire,Superior grantingthe order of the Court theappeal

summary judgment. plaintiffsdefendants’ motion for The sued the New
(theDivision of AeronauticsHampshire Department Transportation,of

State), inindividuallyP. and his as seniorHodgdon, capacityMark



Kathryn individuallyand and inattorney general, Bradley,assistant M.
for in thecapacity attorney general,her as assistant their involvement

affirmin inplaintiffs’ purchase part,efforts to land Wolfeboro. We reverse
in part and remand.

17, 1999,allege following February theyThe facts. Onplaintiffs the
(transactioninto a sale KSpurchase agreement Realtyentered and with

one) land,purchase partto on of which was located the Wolfeboro/Lakes
Region Airport, purchase agreementfor million. The and sale was set to$2

30,1999, 31,1999.expire on March but was extended to March
March, 422:46,In early plaintiffs grantsthe became aware of RSA which

inright any airport.the State a of first refusal the sale of RSA 422:46
(2002). plaintiffs requestedThe notified the director of aeronautics and

rightthat the State either exercise or waive its of first refusal. The State
31,purchase agreement expireddid neither before the and sale on March

1, 1999, $1,116,740.50only1999. The State admits that as of March it had
available to its of first refusal.rightexercise

plaintiffs agreement RealtyThe then entered into a second with KS
(transaction two). the of thisBy agreement plaintiffsterms the loaned
$900,000 Satterfield,to Donald principal Realty;the of KS he executed a

and a onpromissory gave mortgage property plaintiffsnote the to the to
agreement required plaintiffs operatesecure the loan. The the to the

Itairport. required approvalalso them to obtain to subdivide the land
necessary airport propertyto the from the rest of the and obtain an
appraisal. Two sales contracts were then to be executed: one for the

and forairport parcel remaining parcel. soughtone the The State the
details the second agreement. plaintiffsof The assured the State that it
was not a and ifpurchase agreement, purchasesale and that a and sale
agreement signed, State;were wouldthey notify plaintiffsthe the did not
provide the with a copy agreementdefendants of the second at time.this

plaintiffs appliedThe for subdivision of property.the
27,1999,JulyOn the against RealtyState filed suit the and KSplaintiffs

Court,in Countythe Carroll Superior seeking enjointo the subdivision of
property,the and aseeking declaration that it had ninety daysadditional

to evaluate and rightexercise its of first refusal with respect to transaction
one. The plaintiffs provided the defendants with a copy of the second

inagreement August 31,1999. expiredTransaction two on October 1999.
plaintiffs allege anyThe do not incontinuing property;interest the it is

still by Realty.owned KS
23, 1999,On December Hodgdon sent a letter to counsel for KS Realty

detailing a plan purchaseto the entire parcel, contingent upon the State
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Realtyincluded that KS wouldobtaining financing. plan provisionThe the
or an of“convey property entitythe entire to the State the State’s

____” 24, 2000,designation meeting February BradleyAt a held on
in County,that if were successful in its suit Carroll aconceded the State

for its initialgroup privateof investors would reimburse the State
group give portioninvestment in land. This would then the of thethe

State,necessary airport developto run the to the and theproperty
(Fauver,The Carroll Courtremaining portions. County Superiorlakefront

J.) 22, 2000, denying rightissued an order on June the State the to
onrightexercise its of first refusal transaction one.

(1)suit aplaintiffs brought against seeking:The then the defendants
that 422:46 is unconstitutional on its and applied;declaration RSA face as

(2) injunction preventing using threateningan the State from or to use
in potential airport property;RSA 422:46 connection with the sale of the

(3) (4)relations;damages for tortious interference with contractual and
(2000).§42damages for violation of U.S.C. 1983 The trial court dismissed

against Hodgdon Bradley individually,the state law claims and as it found
they acting agents, employeeswere at all times as or officials of the State.

not the of asplaintiffs appeal Hodgdon BradleyThe do dismissal and
granteddefendants on these claims. The trial court then the defendants’

claims,summary judgment effectively denyingmotion for on all the
petition injunctive plaintiffsfor relief. The do not the denial of theirappeal

for relief.request injunctive
On the that trial court inappeal plaintiffs argue grantingthe erred the

motion RSA 422:46 issummary judgmentdefendants’ because
face,unconstitutional both on its and as and because there areapplied;

(1)genuine concerningissues of material fact: whether the individual
(2)acting scope authority; concerningdefendants were within the of their

immunitywhether the individual defendants are entitled to for the tortious
(3)claims;§42 1983interference with contractual relations and U.S.C.

immunityis forconcerning whether the State entitled to the tortious
(4)claims;§with contractual relations and 42 U.S.C. 1983 andinterference

bringsufficient to the tortious interference with contractual relations and
§42 thatjury. Finally plaintiffs argueU.S.C. 1983 claims to a the the

procedurallydefendants’ motion was flawed.
in turnanalyze necessary. begin byWe will these issues and as We will

on itsaddressing plaintiffs’the claim that RSA 422:46 is unconstitutional
a ofapplied. constitutionality questionface and as The of a statute involves

Candia, 430,law, 146which we review de novo. Webster v. Town N.H.of
(2001).434
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§analyzewill the claims under 42 U.S.C. 1983and the state lawWe then
claims, requirecontractual relations whichtortious interference with

of If we find theseparate analyses possible immunity.the defendants’
suit, if ofgenuinedefendants are not immune from or there is a issue

immunity, analyzematerial fact as to their we will the substance of the
claim,immunity analyzeclaim. Where we find on a we will not its

substance.
In trial of we considerreviewing grant summary judgment,the court’s

evidence,and other and drawn fromproperlythe affidavits all inferences
them, in most to If our oflight non-moving party.the favorable the review

fact,that no ifgenuine movingevidence discloses issue of material and the
law,party judgment grantis entitled to as a matter of we will affirm the of

summary We trial of the tojudgment. applicationreview the court’s law
Indus., 480,Big Leaguethe facts de novo. Entm’t v. Brox 149 N.H. 482

(2003).

I. Facial Constitutional toChallenge RSA 122:16

plaintiffs argueThe that RSA 422:46 is unconstitutional on its face.
First, they argue that RSA 422:46 an unconstitutionalpermits taking

itbecause allows the State to an atpurchase airport price agreed uponthe
by parties,the which is not thenecessarily “just compensation” required
by V;the State and Federal U.S.Constitutions. See Const. amend. N.H.

(1981).I, 12; Keene,pt. 590,CONST. art. Burrows v. 121City N.H. 596of
Second, they argue that RSA 422:46 takingconstitutes a direct because it
grants the a rightState of first refusal in airport purchases without
requiring the State to forpay right.this

We decide cases on grounds onlyconstitutional when necessary. Appeal
Wintle, (2001).664, case,146 N.H. 666 In this we need not decide theof

facial tochallenges the statute because the plaintiffs standinglack to
assert them. Although party disputesno the plaintiffs’ standing, party’sa
standing bringto suit question subjectis a of jurisdiction,matter which
may Comm’r,be addressed at any time. See Asmussen v. Dep’tN.H. of

578,Safety, (2000);145 N.H. 588 Route 12 Books v. Troy,& Video Town of
(2003).569,149 N.H. 575

plaintiffs standingThe lack theybecause cannot raise the
Brothers,constitutional Wallin,claims of another. Silver Inc. v. 122 N.H.

(1982).1138, 1140 generalThe rule in New Hampshire partyis that a has
to astanding raise constitutional issue only party’s rightswhen the own

have 266,been or will be Petitiondirectly Burling,affected. 139 N.H.of



(1994). of therights property-theories assert theplaintiffs’272 Both of the
inowner, constitutionally protected rightsno thefor the haveplaintiffs

atproperty issue.
claim, musttakings complaining partyFifth Amendment theany“For

allegedlyat time it waspropertyit a distinct interest theshow owned
taken____” (Fed.States, 1319, 1328v. 331 F.3dCienega Gardens United

2003). sense, physical thingin constitutional is not theProperty,Cir. the
itself, thing respectwhich the owner of the has withgroup rightsbut a of

Burrows, to a toperson’s right121 N.H. at 597. The term refersto it.
use, thingof a and is not limited to theenjoy dispose thingandpossess,

ifapplies rightsthese arejust compensation principleId. Theitself.
Id.abridged by government regulation.a

taken,any propertyof ajust compensation, partto forrightThe
Const, V, XIV,U.S. amends.belongs property.to the owner of the See

CONST, art.'12; Burrows,1; I, Only121N.H. at 596. the owner ofpt.§ N.H.
challengea constitutional to a statute thatmay bringthe interestproperty

justwithoutrights compensation.the owner of thoseallegedly deprives
1328; see,Gardens, Country Est.e.g.,331 F.3d atCienega Greenfield

1996).(Mass.988, 991Tenants v. 666 N.E.2dDeep,

by arguablyRSA 422:46 affectedrightThe of first refusal conferred
standing challengethem to RSAgivethe that does notplaintiffs, but

Indeed, to theironly by plaintiffs support422:46. case cited thethe
of first refusal isstatutorily rightthat a createdcontention

right grantthat the to firstupon principleunconstitutional relies the
Housingbelongs property.refusal to the owner of the See Manufactured

, (Wash.183, 2000);State, 13 193 see alsov. P.3dCommunities 192­
Est., (noting right666 N.E.2d at 992 that a of firstCountryGreenfield

that,property).owner’s freedom to transfer We holdrefusal limits an
issue,in atpropertyno interest theplaintiffs ownershipsince the have-

RSA 422:46.bring challengeto a facial constitutional tothey standinglack

to RSA asChallenge AppliedII. Constitutional I22A6

applied,that RSA 422:46is unconstitutional asplaintiffs argueThe next
rights just compensation.in of their contract withoutdeprivedthat it them

uponto act oruponclaim the State’s failure eitherplaintiffsThe base this
concerning plaintiffstransaction one. Therightwaive its of first refusal

and saleappropriate purchaseacted to theirassert that the defendants
any compensation to them.providingcontract without
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that can constituteplaintiffs correctly rightsThe assert contract
property. property groundedThe hallmark of is an individual entitlement

law,in except Tramwaystate which cannot be removed “for cause.” Riblet
(1987).140, 147 However,v. 129 N.H. and saleStickney, purchaseCo. the

agreement give plaintiffs typedid not the the of entitlement that rises to
property.the level of

agreements executoryPurchase and sale are contracts. 17 C.
HampshireSzypszak, Practice, 3.02[B],§New Real Estate at 46

(2003). such, agreementsAs these “contain conditions that set tobuyers
obligation purchasetheir to the in forpay price exchange the real estate.”

Id. condition incommonly imposed purchase agreements,One and sale see
3.02[B][1], 48, here,§id. at and imposed by partiesthe is that the seller

Apossess property. rightclear title to the of first refusal has been found to
estate,affect in creatingthe title to an interest real an restrictionequitable

onbinding subsequent purchasers. Smith v. BuildersWedgewood Corp.,
125, (1991); Council,134 131 Bruckner,N.H. see also Inc. v.BayNorth

(1989).538,131 N.H. 546

vested,Before the contractplaintiffs’ rights became the seller was
obligated provideto clear title. The seller was to accomplishunable this
feat, to rightdue the State’s of first refusal granted by RSA 422:46. The
plaintiffs’ rights approachedhad not onlythe entitlement that can be
removed “for cause” which is the hallmark of property. See Riblet

Co.,Tramway Therefore,129 N.H. at 147. RSA 422:46 was not
unconstitutionally one,inapplied transaction as it did deprivenot the
plaintiffs any right risingof to property.the level of As plaintiffsthe do not
argue that two,RSA 422:46was unconstitutionally applied in transaction
we do not address that issue.

III. Tortious with Contractual RelationsInterference

turn plaintiffs’We next to the againstclaims the defendants under RSA
541-B,chapter addressing first sovereign immunitywhether bars the

tortious withinterference contractual relations claim. We note that the
trial court dismissed Hodgdon Bradleyand from claims arising out of state

(1997).law, to 541-Bpursuant RSA :9-a plaintiffs challengeThe do not this
dismissal.

plaintiffsThe first argue that the State is not to sovereignentitled
immunity on Thoughthis claim. the trial directlycourt did not address this
issue, we do so because sovereign immunity is a ofquestion subject matter
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LaRoche, 562, (1991),Doe, 566-67 whichsee Adm’r v. 134N.H.jurisdiction,
Bd.Smith v. N.H.by parties.cannot be conferred consent of the of

(1994).548, 551138N.H.Psychologists,

immunity, maythe State notsovereignto the doctrine ofPursuant
Admin.Dep’tMahan v. N.H.in State court without its consent.be sued of

(1997)Services, 747, Dougherty,Tilton v. 126 N.H.(citing141 N.H. 749
(1985)).294, sovereign immunitylegislature297 The waived the State’s

541-B, Id.subject exceptions.to severalchapterit enacted RSAwhen
not forSovereign immunity is waived

tort, ...includingout of an intentional[a]ny arisingclaim
relations, provided that thewith contractualinterference

reasonablythe claimgivesconduct rise toemployee whose
of, thatbelieves, complainedof the acts or omissionsat the time

lawful, and further that the actsprovidedhis conduct was
of thewithin the of official dutiescomplained scopeof were

employee for the state.

1(d) (1997).541-B:19, Thus, immunityhas on the tortiousthe StateRSA
brought by plaintiffsclaim thewith contractual relationsinterference

Bradley reasonablydid not believe theirHodgdonunless defendants and
of their official duties.beyond scopeconduct was lawful or acted the

ofBradley scopethat and exceeded theplaintiffs argue HodgdonThe
torespect by refusingwith to transaction one exercisetheir official duties

RSAby attemptingof first refusal and to invokerightor waive the State’s
price.lacked sufficient funds to match the offered422:46when the State

of theirBradley scopethat and exceeded theplaintiffs argue HodgdonThe
by attemptingto two to invoke RSArespectofficialduties with transaction

inagreement place, byand salepurchase422:46 when there was no
property, by usingof and non-preventto the subdivision theattempting

purchase airportto finance the of thepropertyof theairport portions
property.

reasonablyBradleyandHodgdonIn order to determine whether
scopeand within the of their officialthey acting lawfullywerebelieved

induties, authoritytheir to act. Asgoverningmust examine the statutewe
starting pointthe is theinvolving statutory interpretation,all cases

whole, ifstatute as a and theof the statute. We construe eachlanguage
theunambiguous, beyondand we do not looklanguagestatute’s is clear

however;If ambiguous,intent. a statute islegislativeto discernlanguage
goal applyOur is tohistory analysis.to aid ourlegislativewe consider
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them,in in oflegislature’s lightin intent andlight enactingstatutes of the
v.statutory scheme.sought bythe to be advanced the entire Statepolicy

(2003).463, 467149Whittey, N.H.
explainThe at does not much detail. notstatute issue offer It does what

sale,”by purchaseis meant for it means a and sale“offered whether
signed, merely airporthas or that the of the hasagreement been owner

422:46,a notice his to sell. RSA I. The statuteposted expressing desire
explain rightfails to how much time State has to its of firstthe exercise

mightSee id. Nor does it the be thatexplainrefusal. where funds found
director of for purposeare “available” to the of the division aeronautics the

id; i.e.,purchasing airport,of the see whether the of aeronauticsdivision
request funding legislature or fromfinancingcould more from the seek
parties, or it onrely actually sittingthird whether must the funds in its

clear,languagecoffers. While thethe itself is lack of detail renders the
ambiguous.statute

helpful guidance legislative history,Absent from we will interpretthe
in lightthe statute of the ofplain ordinary meaningsand the words used.

Co., 656, (2003).Estate Ireland v. Worcester 149 661 AnIns. N.H.of
isairport sale,offered for sale either it is publicwhen offered to the for as

through or,a public listing, in when privatelythe case it is offered to a
potential buyer, the purchase agreementwhen and sale is signed.

The givestatute not an indicationdoes of how much time the State
ofrighthas to exercise its first for performancerefusal. Because no time is

law,specified, generalwe hold under ofprinciples contract that the State
rightmust exercise or waive its of first arefusal within time.reasonable

(1980).46,Belleau v. 120Hopewell, N.H. 51 ininterpretationWith this
mind, we hold that the State itmay use whatever funds has oravailable

withinacquires the it has rightreasonable time to its of firstexercise
refusal.

one,Regarding transaction Hodgdon Bradleywe conclude that and
lawful,had a reasonable belief their wasconduct and were acting -within

scopethe of their official Hodgdon Bradley, beingduties. Both and after
of pendingnotified the twenty daystransaction little more than itbefore

consummated,towas be partiesasked the for time to itmore review
coming to abefore decision. We hold that the failure to exercise or waive

right 8,1999,of first 31,1999,the refusal between March and March does
amount to rightnot failure to the aexercise within reasonable time.

Further, we that Hodgdon’sconclude and Bradley’s invocation of the
statute, despite lacking funds,sufficient liquid does not belie a reasonable
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and was the of theirbeyond scopethat conduct was lawful notbelief their
the funds areofficial The statute allows State to use whateverduties.

“available,” Therefore, genuinewe find are no issues ofor no. thereliquid
wereHodgdon Bradley theyand believedregardingmaterial fact whether

theiracting scopeand within of officialduties.lawfully the

two, however, that genuinetransaction we find there areRegarding
Hodgdon Bradley theytoof fact as whether and believedissues material

they scopewithin oflawfully actingand whether were theactingwere
the was notthey propertytheir invoked RSA 422:46 whileduties when

sale, to the of the andsought enjoin property,for subdivisionoffered
portions the to financeallegedly non-airport propertyto use ofattempted

purchase.its
and themay Hodgdon Bradley sought enjoinIt case that tobe the

two,one of ofstepswas the transactionproperty,subdivision of the which
of as toattempt rightin a to exercise the State’s first refusalgood faith

However, expiredtransaction had than threetransaction one. that more
court,injunctiveState the relief from the trialsoughtmonths before the

especiallyit is what the State knew about transactionand not clear two—
that areplaintiffs’ concerning stipulated.the actions transaction notsince

workingthe were withplaintiffs allegedThe have that defendants
of under the terms ofpurchase airportto finance the theprivate investors

event,this. In is noanytransaction The denies thereone. State
for, inagainst, private financingor the statute.prohibitionauthorization

on ofallegations hearingare to warrant a the issueThere sufficient
lawfully andreasonably they actingbelieved werewhether the defendants

and, thus,duties, the towithin the of their whether State is entitledscope
tortious contractualimmunity on the claim of interference withplaintiffs’

ofthis the trial for arelations. remand case to court determinationWe
these facts.

summary judgment on the tortiousgrantThe trial court’s of
arecontractual relations claim is flawed because thereinterference with

to suit onsurrounding immunityunresolved the State’squestionsfactual
suit, however, may bethis claim. If State is not immune from it stillthe

the claim. thereforesummary judgmententitled to on merits of the We
summary to on thegrant judgmenttrial court’s of the Stateexamine the
with relations claim.merits of tortious interference contractualthe

liabilityTo for intentional interference with contractualestablish
(1)relations, hadmust show: the an economicplaintiff plaintiffa

(2) relationship;ofa third the defendant knew thisrelationship party;with
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(3) the defendant andintentionally improperly interfered with this
(4)relationship; and plaintiffthe was damaged by such interference.

Wilson, (1994).Demetracopoulos 371, 373-74v. 138 N.H.

The trial court found that the State did not tortiously interfere with
contractual relations interest,because it was aasserting legally-protected
ie., the rightState’s of granted However,first refusal by RSA 422:46. the
trial court did not differentiate between transaction one and transaction
two. regard one,With to transaction the trial grantcourt’s of summary
judgment correct;to the State was genuinethere is no issue of material
fact as to whether the State intentionally and improperly interfered with

plaintiffs’the relationship with the owner of the airport. The State and
Hodgdon Bradleyand acting pursuantwere to the statute by requesting
additional time to review transaction one before exercising or waiving the
right of first refusal. Such actions cannot be termed improper interference.

However, we conclude that there are genuine ofissues material fact
concerning whether the State tortiously interfered with transaction two.
The affidavits by plaintiffssubmitted the allege that they had an economic
relationship with the owner of the airport, that the State was aware of this
relationship and that plaintiffsthe were damaged by its interference. The
State claims the law suit preventwas filed to the subdivision of the
property in order to exert its right of first refusal under transaction one.

plaintiffsThe claim the law suit was filed to prevent the subdivision of the
property so the State could pursue a third-party financing arrangement,
which is neither explicitly allowed nor explicitly prohibited by RSA 422:46.

genuineThere are issues of material fact as to whether the State’s
actions amounted to intentional and improper interference. These ofissues
fact must be bydecided the trial in Therefore,court the first instance. we
reverse the trial grantcourt’s of summary judgment on the issue of
tortious interference with contractual relations regarding transaction two.
If the State is not entitled to sovereign immunity, the plaintiffs may
proceed with this claim against it.

1,2 §IV. U.S.C. 1983

Next we plaintiffs’address the againstclaims the defendants under
42 §U.S.C. 1983. We begin with plaintiffs’the contention that the
defendants are not immune from suit on this claim.
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42 provides:§ 1988U.S.C.

who, statute, ordinance,of anyunder colorEvery person
custom, any Territoryof orusage,or State or theregulation,
Columbia, subjected,or causes tosubjects, anyof beDistrict

other personof the States or within thecitizen United
orany rights, privileges,thereof to ofjurisdiction deprivationthe

laws, shall bebyimmunities secured the Constitution and liable
law,at suit in or otherinjured equity,in an actionpartyto the

for redress----proper proceedings

42that State is not immune from suit becauseargueThe theplaintiffs
law, partylaw immunize a from§ 1983is a federal and state cannotU.S.C.

however,peradventure, thatbeyondsuit federal law. “It is settledunder
acting mayinagency capacitynor a state official his officialneither a state

Rodriguez,in a action.” v. 943damages 1983 Johnsonbe sued for section
(1st denied, (1992);104, 1991), 502 seeF.2d 108 Cir. cert. U.S. 1063 also

(1992).State, 470, Consequently, plaintiffsv. 135 475 theSchwartz N.H.
§42have of action the State under U.S.C. 1983. Weagainstno cause

grant summary judgmentaffirm court’s of on this issue.the trial

a claimbrought against Hodgdonalso section 1983plaintiffsThe
However, retrospectiveand in in a suit forBradley capacities.their official

here,i.e., conduct,relief, past allegedas for asmoney damagessuch
acting capacitynor its officials in their official areneither the State when

Schwartz,§ 135 N.H. at“persons” meaningthe of 42 U.S.C. 1983.within
(1989).58,475; Police, 64v. 491 U.S.Michigan Dept.see Will Stateof

Therefore, 1983 against Hodgdonno claim andplaintiffsthe have section
official mayin official We note that while a stateBradley capacities.their

relief, Will, 491injunctivein or her for see U.S.capacitybe sued his official
n.10, appeal requestat 71 not the denial of their forplaintiffsthe do

injunctive relief.
§42 1983pursued againstalso an action underplaintiffsThe U.S.C.

inBradley capacities.individual To determine whetherHodgdon and their
maintained, qualified immunity,the doctrine ofthis'suit can be examinewe

227,131Chevrefils,of federal law. Richardson v. N.H.is a creaturewhich
(1988). to tobrought232 an defense actions redressprovidesIt affirmative

Constitutionof under the Federalprotectedviolations interestsclaimed
action,in or an actionthat a constitutional tortmay pleadedbe either

doctrine, “government42 Id. Under§under U.S.C. 1983. themaintained
generallyfunctions are shielded fromdiscretionaryperformingofficials
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liability for damagescivil insofar as their conduct does not clearlyviolate
established statutory rightsor constitutional of which a personreasonable

(1982).800, 818would have known.” Harlow v. Fitzgerald, 457 U.S.

employedWe have three-parta test to publicdetermine whether a
(1)official is entitled to qualified immunity: whether a plaintiff has

(2)violation;established a constitutional whether that right clearlywas
(3)violation;established at ofthe time the and similarlywhether a situated

reasonable official would have understood that the challenged action
violated the constitutional right Manchester,at issue. Porter v. City 151of

(2004)30, 48 (1st 2004)).N.H. (citing Swift, 91, 102Mihos v. 358 F.3d Cir.

above,As discussed plaintiffsthe were not able to thatestablish
they were unconstitutionally deprived of their rights bycontract the

plaintiffsdefendants. The nothave established any other violation of their
Therefore,constitutional rights. Hodgdon Bradleyand are entitled to

qualified immunity; they cannot be §sued under 42 U.S.C. in1983 their
individual capacities.

V Procedural Flaw in the MotionDefendants’

Finally, plaintiffsthe argue that the defendants’ motion for summary
flawed,judgment was procedurally affidavit,as it was not supported by an

but supportedinstead was by copya of the decision of the Carroll County
Superior Court in against However,the State’s suit plaintiffs.the we do

issue,not need to decide this as we reversingare the trial court’s motion
for summary judgment on onlythe claim that can proceed. Since we hold
that the trial court erred in granting summary judgment in the tortious
interference with contractual State,relations claim against the if the State

immune,is not we need not address plaintiffs’the argument regarding the
procedural flaws in the defendants’ motion.

VI. Conclusion

We hold that the plaintiffs lack standing to assert that RSA 422:46 is
unconstitutional on its face. RSA 422:46was not unconstitutionally applied
to the plaintiffs. The defendants are immune from suit on the 42 U.S.C.
§ 1983 claims. We also hold that Hodgdon and Bradley are immune from
suit on the tortious interference with contractual relations claim. The only
claim remaining is the tortious interference with contractual relations

State, if,claim against remand,the on the trial court finds that the State is
not immune from suit.
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Bradley-andHodgdona to determine whetherhearingforWe remand
duties,of andscopeand the their officialreasonablyacted within

immune suit forplaintiffs’State is from theconsequently whether the
If trial thatwith relations. the court findstortious interference contractual

immune, noted,then, plaintiffsthe madethe as have sufficientState is not
claim for withallegations to with their tortious interferenceproceed

two.against regardingrelations the State transactioncontractual

in reversed in and remanded.part; part;Affirmed
DugganC.J., Nadeau, Galway, JJ.,Broderick, and and concurred.
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