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andfinding, we will not discard it simply itbecause was not inmade
Sandford.

plaintiffThe arguesalso that the trial court relied upon post-1958
evidence to scopedetermine the of However,the town’s easement. our

ofreview the record indicates that the trial court did rely uponnot post-
1958 evidence to scopedetermine the of the town’s easement.

plaintiffThe lastly argues that the town exceeded the ofscope the
gainedeasement it by prescription. Since we held that the trial court was

incorrect determining that the scope of the easement accords with the
dam owner’s historical practice of keeping the water level as ashigh
desired, possible,when rejectwe the plaintiff’s argument, as the town
could not exceed scopethe of this easement as long as dam #258.01
remains at 534.7 feet M.S.L.

Affirmed.
DugganBroderick, C.J., Nadeau,and Galway, JJ.,and concurred.
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Hollis, (PaulP.A,Gottesman & of Nashua M. DeCarolis on the brief
and fororally), the plaintiff.

Desmarais, Johnston, (ScottPLLC,& ofEwing Manchester A. Ewing
on the brief and fororally), defendant Partners in Inc.Progress,

Getman, Steere,Stacey, P.A,Schulthess & of Bedford A{John Curran
Associates,on the brief and fororally), defendant Wrenn Inc.

Gaythwaite Leavitt,Friedman Portland,& of Maine {Karen FrinkWolf
brief,and Heidi A Bean on orally),the and Ms. for defendantWolf Wolf

Rentals,United Inc.

Dalianis, J. These consolidated cases are courtbefore the on
Sup.interlocutory ruling.transfer without Ct. R. 9.

The record reflects the following facts. caseThe involves the
construction of a inWal-Mart store Manchester and the purported status

plaintiff, Rosa,of the illegalWudson as an alien. Defendant Wrenn
(Wrenn)Associates, Inc. bywas hired generalWal-Mart as the contractor

of the construction project. Wrenn subcontracted the of thepainting Wal-
(Partners).Mart building to indefendant Partners Progress, Inc. Partners

in turn subcontracted the task of the ofpainting buildingexterior the to
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2000,9, plaintiff,the a(Eagle). On DecemberEagle General Laborers
atworkingan wasemployee Eagle, injuredBrazilian citizen and of while

lift, bysite an owned and rentedthe Wal-Mart construction when aerial
Inc.,Rentals, felland on him.tippeddefendant United over

26, 2001, againstcivil thebroughtOn the a suitplaintiffDecember
claimdamages injuries,for from his which included aresultingdefendants

towageat United States levels. Priorearning capacityfor lost measured
trial, plaintiffthe should bearguingthe filed motions thatdefendants

earninglost that the trialprohibited making capacity,from a claim for or
hand,plaintiff,the of The on the otherscopecourt should limit his claim.

concerning his statusarguing immigrationfiled motions that evidence
it is of limited relevance andexcluded from the trial becauseshould be

unfairly prejudicial.
(1)J.) questions:(Groffj followingCourt transferred theSuperiorThe

to and a claim of lostpermitted“Is the introduce evidence makeplaintiff
in thelegallyhe not entitled to work Unitedwage/earning capacity when is

(2)accident?”; “If is to a claim forbringthe time of his he entitledStates at
[sic], those be limited to that he couldwage/earnings earningslost should

(3)in “To thereceiving country citizenship?”;his of full andanticipate
introduced, thecapacitya lost claim is are defendantswage/earningextent

immigration status andtestimony plaintiff’sto of theentitled introduce
countryin aslegallythe that was not entitled to work this evidencefact he

damageto the claim?”rebut

impressionin a law of firstpresents questionEach this case ofissue
Theaddressing question.first transferredbegin byfor this court. We the

fromthat should beplaintiff completely precludedthearguedefendants
earning disagree.Wecapacity.a claim for lostbringing

ofbody illegal rightsof holds that aliens havewell established law“[A]
contracts andeligiblethe are to sue therein to enforceaccess to courts and

personal injuries.”aswrongs negligentlycivil such inflictedredress
(N.J.221, 225A.2d Ct.Corp., Super.v. 672RecyclingMendoza Monmouth

1996) omitted); Literski, 265Arteagasee also v.App. (quotationDiv.
(Wis. 1978) (“There148, byispublic policyis no that servedN.W.2d 150

theinjured throughour to aliens who arerefusing illegalaccess to courts
(Mass.another.”); 228,188 231-32Long,of v. N.E.Janusisnegligence

(N.D.Lines, 576,F. 577 Ill.1933); Valley Supp.v. Bus 17Martinez Fox
1936).

earninglostan alien’s claim forseparate illegalno reason toWe see
may tortof claims that he make undercapacity from the umbrella other
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law, to“[sjurely injury nothingfor the on of his has doeffect the worker
Mendoza,citizenship immigrationwith his or status.” 672 A.2d at 224.

Therefore, inanswer first thequestionwe the transferred affirmative.
question. arguenext address the second TheWe transferred defendants

if forillegal may bring earningthat an alien an action lost capacity,even
maycapacity by illegalthat not be measured what the alien could have

earned, his ininjury, unlawfully workingbut for the United States.
Rather, argue, earning capacitythe defendants the lost must be measured

inby illegal lawfully working countrywhat the alien could have earned his
that, circumstances,origin.of we inagreeWhile most the defendants are

correct, illegalthere are some in ancircumstances which alien’s lost
earning may bybe what could incapacity measured he have earned the
United States.

argument,The defendants their in part, uponbase the United States
Supreme NLRB,decision in Compounds,Court’s Plastic Inc. v.Hoffman

(2002),535 U.S. 137 and decisional law that In Hoffman,has followed. the
Court an award of pay illegaloverturned back to an alien who beenhad
unlawfully discharged his inby employer ofviolation the National Labor

(NLRA). decision,Relations Act InHoffman, reaching535 U.S. at 152. its
upon apparentthe Court relied the conflict an of paybetween award back

and Immigration (IRCA),the Reform and ofControl Act 1986 8 U.S.C.
(2000),§ 1324a which is “a comprehensive scheme prohibiting the

employment illegalof inaliens Hoffman,the United States.” 535 atU.S.
147.

IRCA established “an employmentextensive systemverification ...
(a)designed to deny employment to who lawfully presentaliens are not in

(b)States,the United or are not lawfully authorized to work in the United
(citations omitted).States —” Id. and quotation “IRCA thatmandates

employers verify identitythe and eligibility of all new by examininghires
specified theydocuments before work. Ifbegin an alien isapplicant unable

present required documentation,to the the unauthorized alien cannot be
(citation omitted).hired.” Id. at 148

if“Similarly, employer unknowinglyan alien,hires an unauthorized or if
the alien becomes unauthorized employed, employerwhile the is compelled

dischargeto upon discoverythe worker of the worker’s undocumented
“Employersstatus.” Id. bywho violate IRCA punishedare civil ...fines

(citationsmay omitted).and be subject prosecution____”to criminal Id.
“IRCA also makes it a crime for an unauthorized toalien subvert the
employer systemverification by tendering fraudulent documents.” Id. “It

prohibitsthus usingaliens from attempting any forged,or to use
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lawfullycounterfeit, altered, anymade or documentfalselyor document
possessor purposesto other than the forrespect personissued or with ato

omitted).(quotationsin States.” Id.obtaining employmentof the United
anduse such documents are to finesattempt subject“Aliens use or towho

Id.criminal prosecution.”
out:pointedThe CourtSupreme

it is for an undocumentedregime, impossiblethe IRCAUnder
in United States without someemploymentto obtain thealien

explicit congressional policies. Eithercontraveningparty directly
identification,fraudulent whichalien tendersthe undocumented

mechanism, orthe of IRCA’s enforcementsubverts cornerstone
inundocumented directknowingly hires the alienemployerthe

obligations.contradiction of its IRCA

Id.
toto aliens runs counter“awarding backpay illegalThe held thatCourt

IRCA, BoardRelations]the Laborpolicies underlying policies [National
Therefore, the liesno administer. ... awardauthorityhas to enforce or

at 149. Thethe remedial discretion.” Id.beyond the bounds of Board’s
illegalto to“allowing backpaythe Board awardCourt concluded that

toprohibitions critical federalunduly upon explicitaliens entrenchwould
theencouragein IRCA. It wouldimmigration policy, expressedas

authorities,immigration condoneapprehension bysuccessful evasion of
laws, encourageof and future violations.”prior immigrationviolations the

hold would allow theat The that to otherwisesuggestedId. 151. Court
thatwagesof not foryears performed,“for workpayBoard to award back

inearned, for the firstjoband a obtainedlawfullycould not have been
ata criminal fraud.” Id. 149.byinstance

Stevens,dissent, andjoined by Justices SouterBreyer,In Justicehis
illegalto alienpayto back anargued failingthat awardGinsburg,

encouragewho knew of his status wouldunlawfully by employerfired an
to thebecause it would the costemployers illegal “lower[]to alienshire

Id. pointedviolation.” at 155. The dissentemployer of an initial labor law
an awardthat, majority’sthe decision addressedamong things,out other

job fraudulentby submittingobtained hisillegalto an alien who had
ato todocuments, backpaythe Board forbidden assessargued,and “Were

perversetoday...not before uscircumstanceknowing employer —this—a
incentive, directly contrary immigrationto thewhich runseconomic

and serious.” Id. at 155-56.would be obviousobjective,statute’s basic
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illegalCourts that have whether affects an alien’saddressed Hoffman
wagesability producedto recover lost United States under state law have

USA, Inc.,In v. Corp.inconsistent results. Veliz Rental Service 313 F.
(M.D. 2003),Supp. 1317 upon2d Fla. the federal district court relied

to hold that a precludedlaborer’s undocumented alien status anHoffman
of wages,award lost United States where the record reflected that the

“unlawfullylaborer subverted IRCA’s mechanism [by]enforcement
Veliz,tendering fraudulent identification to obtain 313employment.” F.

Supp. Similarly, Hernandez,2d at 1335-36. in v.Hernandez-Cortez a
court, relying upon Hoffman, illegalfederal district disallowed alien

plaintiffs’ claims for earnings plaintiffslost United States where the
brought a fornegligence personal injuriesaction from aresulting motor

Hernandez, 01-1241-JTM,vehicle accident. Hernandez-Cortez v. No. Civ.A
(D. 2003).22519678, 4,2003 WL at *6-7 Kan. Nov. The court noted that

many illegal States,“while do employmentaliens find in the United this
argument §does not [8 U.S.C.]overcome 1324a Id.and Hoffman.”

In v.Majlinger ContractingCassino Corp., 766 (Sup.N.Y.S.2d 332 Ct.
2003), althoughthe trial court found that appellateNew York incourts the

hadpast permitted alienillegal plaintiffs proveto lost United States
see,wages, Publice.g., Adm’r Bronx v.County Equitable Assur.of Life

Socy., 1993);595 N.Y.S.2d 478 (App. Div. v.Collins NYC Health and
Hospitals Corp., 1994),607 387N.Y.S.2d Div.(App. the decisionHoffman
“would toappear require this court plaintiffto conclude that the should not

permitted tobe recover for lost wages given inabilityhis to heprove is
legally inauthorized to work country.”this Majlinger, 766 N.Y.S.2d at

And, in333-34. v. 200Sanango East 16th Corp.,Street 788Housing
314, 2004),321 Div.(App.N.Y.S.2d a court a juryvacated verdict awarding

plaintiffthe lost earningsUnited States and remanded for triala for a
determination of earningsthe that the plaintiff may inhave earned his
country of origin.

However, Foundation,in Inc.,Madeira v. Housing 315 F.Affordable
(S.D.N.Y.504, 2004),507Supp. 2d a federal disagreeddistrict court with

Majlinger and Veliz.The aupheld jury’scourt of earningsaward lost to an
illegal plaintiff broughtalien who an action against the site owner and
general contractor to recover fordamages personal injuries insustained
the his work Madeira,course of on a construction site. 315 Supp.F. 2d at
505, stated,507. In rulingits the court jury“The obviously concluded that
plaintiff States,would have obtained inemployment Unitedthe where he

continuously accident,has resided since the if hadhe not severelybeen
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is, indo obtainhis fall. And the fact undocumented aliens workinjured by
the States.” Id. at 507.United

responsible inconsistency,not for this assolelyWe note that isHoffman
prior example,to Forproducedcourts had inconsistent results Hoffman.

court, IRCA,Kline, appellate relying uponv. aRodriguezin California
may earningslost Statesillegal onlyruled that an alien recover United

to court’s that he has takenwhen can “demonstrate the satisfactionhe
Kline,v. 232deportable Rodriguezhis condition.”steps that will correct

1986).(Ct. contrast,157, inApp. By Hernandez v.Rptr.Cal. 158 M/V
1988)(5th curiam),498, the FifthRajaan, (per848 F.2d 500 Cir. Circuit
illegal injuredwho on theCourt ruled that once an alien wasAppealsof

States,” mayin the heUnited recoverjob “prove[n] prior wageshas his
negligent employer upon past earningsfrom his based hisearningssuch

to bethe can establish that he was about or wouldemployerstream unless
surely deported.be

framework, ourlegal beginwe nowHaving reviewed the current
in caseanalysis question. No defendant thisof the second transferred

law.Hampshire CompareIRCA commonargues preemptsthat New
in(holding of the ruling788 N.Y.S.2d at 319 that becauseSanango,

law,“New York to extentHoffman, preemptslaw under IRCA thefederal
to the he have earnedplaintiff wagesit recover wouldpermitwould

States”) v. IDR 787Realty,in the with Balbuena N.Y.S.2dillegally United
(State2004) (Ellerin, J.,35, dissenting) common law on(App.36-37 Div.

recoverability wages in tort actions does not “conflict with orthe of lost
ofobjectivesthe of the the IRCA”present accomplishmentan obstacle to
inemployment illegalnot of aliens the Unitedbecause it does “address the

omitted)).(quotationStates”
here, andcontrolling althoughthat is notpresumeWhile we Hoffman

path,no clear we findconflicting providethe aforementioned decisions
Partnersargument by againstboth sources instructive. One advanced

aearningslost States is that suchallowing illegal aliens to recover United
IRCA, theillegalbecause aliens withpolicy providingwould undermine

would, theory,in increase the economicpotential earnings,to recover lost
But,country.to this as a federal districtillegalincentives that draw aliens

(N.D.Jutla, 1056, 1062in v. 214 2d Cal.Singh Supp.court made clear F.
2002):

... providesto undocumented workers[EJvery remedy extended
to to thea for those workers come Unitedmarginal incentive

true, however, tojust every remedyIt is as that deniedStates.
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provides marginalundocumented workers a incentive for
employers hire thoseto workers. The economic incentives are in

tension,tension. this attemptGiven the courts must to sensibly
balance competing considerations.

A policy permit recoverythat does not marginallywill lower the forcosts
aliens,employment illegalthe of “employers economicallyand find itmight

advantageous to hire ... undocumented workers and run the ofrisk
South, 700,sanctions under IRCA.” Qualitythe Patel v. Inn 846 F.2d 704

(11th 1988). Likewise,Cir. policya that permit recoverydoes will
marginally an illegalincrease enter country,alien’s incentive to the
knowing that he injured,should be he would compensatedbe at United

wageStates levels.
argumentThe strongest against recoverythe lostof United States

rule, course,earnings “contraryis that a of would allow issomeone who
lawfullynot for inavailable future work the United States to receive

compensation to which he is not Rodriguez, Rptr.entitled.” 232 Cal. at 158.
Allowing an illegal alien to earningsrecover lost United States acreates
paradoxical in lawfullysituation which an alien canillegal become entitled

onlyto the value of States ifwagesUnited he becomes tophysically unable
work. Although maythe to damagesfailure award such conflict with the
cardinal principle damages law,of in whichAnglo-American provideis to
compensation for injury plaintiffto a ofbycaused a defendant’s breach
duty, Carey 247, (1978),v. 435Piphus, U.S. 254 we hold that angenerally
illegal mayalien not recover earnings,lost United States because such
earnings may only illegalbe realized if that inengagesalien unlawful
employment.

Nonetheless, tort deterrence principles provide compellinga toreason
allow an damagesaward of such aagainst person for anresponsible illegal

employmentalien’s when that person knew or should have known of that
illegal alien’s The liabilitystatus. threat of tort acts as an toincentive
reduce the injuries. Cargill Rochester,risk of Estate v. City 119 N.H.of of

(1979).661, 666 To refuse allow recovery against person responsibleto a
an illegal employmentfor alien’s who knew or haveshould known of the

illegal alien’s would providestatus an for personsincentive such to target
illegal employmentaliens for jobsin the most dangerous provideor to
illegal aliens with workingsubstandard wouldconditions. It allow such
persons illegalto treat disposablealiens as maycommodities who be
replaced theythe moment damaged.are Such a is incompatibleresult with
tort deterrence principles.
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“in which personbe other contexts amayWe that there norecognize
aan is afterillegal activity permitted,has fromwho derived income

damagesto recoveractivity,forces him to abandon thatpersonal injury
in athrough proceedingsillegal judicialbased on the lost stream of income
thatSanango, recognizeof 788 at 320-21. We alsocourt law.” N.Y.S.2d

of ouracts” should not bar “the enforcement“estoppel by employer’sthe
(9thNibco, Inc., 822,F.3dRivera v. 384 823country’s Immigration laws.”

banc).2004) (Bea, J., Allowingendissenting rehearingfrom denial ofCir.
not, in ourrecovery wages opinion,lost under limited circumstances willof

And, illegalalthough allowingof our laws. animmigrationbar enforcement
the alien’sagainst person may illegalto a transformalien recover such

ancompensation, person responsibleinto a forwagesunlawful lawful
refusing employsituation toillegal employment may byavoid thisalien’s

notin the such a rule will “frustrateillegal place. Surely,the alien first
Id.explicitly congressional public policy.”stated

anknowingthat hire an that he isIRCA it is unlawful to alienprovides
alien, to with IRCA’scomply employmentor to failunauthorized

1324a(a)(l)(A), (B).§8 IRCA ansystem. “placesverification U.S.C.
areemployeeson to that theirduty employersaffirmative determine

imputedit held that an is withemployerauthorized has been[and]
if theknowledge employerthat a is unauthorizedconstructive worker

Eliteto Zamora v.deliberately investigate suspiciousfails circumstances.”
(D. 2004)Inc., 1107, 1119 El(citing316 F. 2d Kan. NewLogistics, Supp.

(9th 1991)).1153,I.N.S.,v. 925 F.2d 1157-58 Cir.Rey Sausage Co. U.S.
andrequirements compensationof IRCA and theGiven the strict

law, a anholding person responsibleof a forprinciplesdeterrence tort rule
thatearningsliable for United States whenillegal employmentalien’s lost

illegal notor should have known of an alien’s status willperson knew
policy goalsthe of IRCA.undermine

Wrenn,thatrecognize generalWe defendants Partners and as
Yet,contractors, plaintiff.not IRCA does notemployersare direct of the

employ illegalan alien. 8 U.S.C.general knowinglyexcuse contractors who
1324a(a)(4)(“[A] contract, subcontract,person§ or other who uses aentity

alien in... to obtain the labor of an the United Statesexchangeor
toknowing the alien is an unauthorized alien ... shall be consideredthat

in ofalien for in the United States violationemploymenthave hired the
[IRCA].”). from compensatingshould a contractor be excusedgeneralNor

when theillegal earnings generalan alien for lost United States contractor
that alien’s We to holdillegalknew or should have known of status. choose

upon knowledgeconstructivegenerala contractor to a standard based
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to generalbecause hold otherwise would a contractor aprovide with
convenient device to insulate itself from it alldamages, because would be

easytoo to claim ignorance.

thatargues illegal claimingPartners an alien should frombe barred
earnings “verylost United States of anbecause the nature undocumented

worker’s uncertain and inunstable status the United States militates
against permitting speculatehim to as to inwages earned while this
country.” out, could,points illegalAs Partners alien in betheory,an

at Seedeported any Rodriguez, Rptr. illegaltime. 232 Cal. 158.While anat
potential countryinalien’s to remain the and continue to work here bemay

that,prove,uncertain and difficult to of publicwe hold as a matter apolicy,
person responsible illegalfor an employmentalien’s who knew or should

of illegal mayhave known that alien’s not anemploy illegalstatus alien’s
forpotential deportation illegalas a bar to that lostrecoveryalien’s of

United earnings.States

A person responsible illegalfor an employment mayalien’s be held
for lost wages illegalliable United States if that can thealien show that

person status,knew or yetshould have known of his hired or tocontinued
Further,himemploy althoughnonetheless. IRCA anpenalizes illegal alien

documents,who submits fraudulent such fraud will bar anrecovery bynot
alienillegal personunless the responsible reasonablyfor such employment
uponrelied those documents.

We now address the third questiontransferred extent to which—the
a maydefendant introduce evidence the illegalof alien’s to astatus rebut

forclaim lost StatesUnited earnings. Generally, illegalan alien may not
lost Thus,recover United earnings. status,States an illegal alien’s though

irrelevant to the of liability, Soales,issue see 399,Melendres v. 306 N.W.2d
(Mich. 1981),402 Ct. App. is onrelevant the lostissue of Theearnings.

plaintiff argues that evidence of his illegal alien status unfairlyis
prejudicial. Though evidence of his may prejudicial,status well be such
evidence, above,as described is essential should illegalan alien towish
pursue a claim for earninglost capacity wagemeasured at United States
levels.

Remanded.

Broderick, C.J., Duggan, JJ.,and Nadeau and concurred.


