
injunctionandon his lot anhe maintainmaynumber of carsthe
Thehim.enforcing zoning againstits ordinancethe town fromprohibiting

it that Greeneas foundmoot becauserequestscourt thesetrial dismissed
thethe decision ofAs we reversejunkyard.to hisright operatenohad

Deering Zoningtheofapplicationthe ZBA’supholdingtrial court
moot. thereforelonger WeOrdinance, may no berequestsGreene’s

to the trial court.remand those issues

and remanded.Reversed

Duggan Galway, -IX,Broderick, C.J., and concurred.and
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(Jane E. Young,A. senior assistantKelly Ayotte, attorney general
orally), for thegeneral, on the brief and State.attorney

Minton, defender, Concord, theappellate of onDawnangela assistant
defender, Concord,Winters, ofbrief, appellateassistantand Andrew S.

for theorally, defendant.

facts, defendant,DUGGAN, a theFollowing stipulatedJ. trial onbench
cocaine,Beauchesne, possessionwas of of see RSA 318-B:2John convicted

(2004),(2004), resistingsee andpossession marijuana,of RSA 318-B:26
(1996).detention, hischallengessee 642:2 On he convictionsappeal,RSA

marijuana, arguing Superiorof cocaine that the Courtpossessionfor and
J.)(O’Neill, anderroneously suppresshis motion to the cocainedenied

resistinghis formarijuana. challengedefendant not convictionThe does
We and remand.detention. reverse

2002,27,found Onfollowing SeptemberThe trial court the facts.
Derry Department dutyof Police was onDetective Peter Morelli the

cruiser,Derry. was in an unmarkedpatrolling downtown Detective Morelli
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streetwearing ‘drugclothes and “on the lookout for crime.”’ Although
he previously investigated drugDetective Morelli testified that had

intransactions the area he was also thatpatrolling, drughe testified a
transaction was no more occur thanlikely anyto there other area in
Derry.

At 6:30approximately p.m., Detective twoMorelli observed men
in anstanding alley off Railroad Avenue. One man was astraddling bike.

onfacingThe defendant was the man the bike. Detective Morelli saw the
somethingdefendant hand small and to“unidentifiable” the man

straddling bike,the turnthen and walk the street.toward
Believing just transaction,that drughe had witnessed a Detective

stopped cruiser,Morelli eyeand exited his made contact with the
defendant and motioned for the defendant to him. Theapproach defendant

responddid not yelledand walked Detective Morelli toaway. then the
defendant, aidentifying policehimself as officer orderingand the
defendant to Thestop. again responddefendant did not and continued

away.walking
Detective Morelli followed the defendant on foot. When he saw that the

was running away, againdefendant yelledDetective Morelli that he awas
police officer and ordered the to stop.defendant The defendant continued
to run and Detective Morelli followed him. Detective Morelli eventually

withcaught up attempted grab defendant,the defendant and to him. The
however, fall,fell to ground.the hisDuring the defendant either dropped
or a plastic bag containing matter,threw a green vegetative which

identify immediatelyDetective Morelli was able to as marijuana. Detective
Morelli then fell over the defendant.

Detective Morelli arrested the defendant for resisting detention and
possessing marijuana. Morelli subsequentlyDetective searched the

persondefendant’s and discovered a of cocaine.quantity
The defendant to suppressmoved the and marijuanacocaine obtained as

a of reasonable,result the seizure because Detective Morelli lacked
suspicionarticulable when he first ordered stop.the defendant to The trial

motion,court denied the ruling D.,that under Hodariv. 499California
621, (1991),U.S. 626 wasthe defendant not seized until “fellhe and thus

tosubmitted the of atdetective’s show which timeauthority,” Detective
reasonable,Morelli had suspicion thatarticulable the defendant had

acommitted crime.
On the thatappeal, argues that,defendant the trial court in rulingerred

I, Constitution,under Part 19 ofArticle the State the wasdefendant not
seized until he to authority.submitted Detective Morelli’s show of To that
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in Hodariholdingtheadoptnotend, that we shouldarguesthe defendant
determiningauthority, forto a ofD., showrequireswhich submission

addition, theInthe State Constitution.occurs underwhen a seizure
for State constitutionalhe was seizedargues that becausedefendant

court erredstop,him to the trialMorelliwhen Detective orderedpurposes
themarijuanathe and becausemotion cocainesuppressin his todenying

of thereasonable, at the timesuspicionlacked articulabledetective
seizure.

I. Preservation

preserved the Statewhether the defendantmust first determineWe
neverthe defendantarguesissue. The State that becauseconstitutional

a ofrejected as matter Statethat the D. rule should beHodariargued
law, did the issue of whetherpreservethe defendant notconstitutional

I, provides greater protectionArticle 19 of the State ConstitutionPart
disagree.the Fourth Amendment. Wethan
226, (1983), consistentlyBall, 124 we haveState v. N.H. 232Since
to of constitutional issues.approach adjudicationthe “primacy”followed

Williams, MethodologySupreme ContinuingIn theSee Glare the Court:of
Independent Rightsin State ConstitutionalLegitimacyand Problems

(1997).1015, 1018 that72 L. This meansAdjudication, Notre Dame Rev.
Constitution, willa wespecificallywhen defendant invokes the State

addressingclaims federal claims. Stateconsider those constitutional before
(1986).628, Nonetheless, thev. 128 632 fromDellorfano, N.H. decisions

are in ourSupreme importantUnited States Court State constitutional
and, if areanalysis. they logically persuasiveWe scrutinize these decisions

reasoned, regard policies underlyingto andpaying precedentand well due
claimmay properlyconstitutional decisionsspecific guarantees, such

persuasive weight guideposts interpretingas when State constitutional
guarantees. Brennan, and ProtectionSee State Constitutions the of

(1977).489,L. formerRights,Individual 90 Harv. Rev. 502 As our
observed,Souter, too reliance oncolleague, placeJustice “If we much

shadows; ifprecedent render the rules a mere offederal we will State row
little, v.we too render State incoherent.” Stateplace practicewe will

(1986)68, 83 (Souter, J., concurring).129Bradberry, N.H.

significance analysis,the of the defendantGiven State constitutional
in trial themust raise the State constitutional the court andissue

thespecifically provisiondefendant’s brief must invoke a of State
at thatDellorfano, argueConstitution. 128 N.H. 632. The State notdoes
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the brief not invoke a ofspecifically provisiondefendant’s does the State
Instead, State thatarguesConstitution. the the defendant did not

I, inraise the Part Article 19 the trial becauseadequately issue court at no
point urgedid trial counsel the trial court notexplicitly to followHodari D.

The defendant raised the State constitutional in hisissue both written
motion and at the Thesuppression hearing. defendant’s motion to

I,suppress uponrelied Part Article 19 of the State to argueConstitution
reasonable,that Detective Morelli lacked suspicionarticulable when he

Atstop.ordered the defendant to the suppression hearing, defense counsel
(1985), Quezada,State v. 126upon Riley,relied N.H. 257 and State 141v.

(1996),N.H. to thatargue258 the seizure occurred thewhen detective
stop. facts,This onargument,ordered the defendant to these was squarely

at D. essentiallyodds with Hodari and asked the trial court not to onrely
Indeed,Hodari D. in toresponse argument,the defendant’s the State

D. stoppedinvoked Hodari to that the was untilargue defendant not he
fell toand submitted Detective Morelli.

order,In the court theits trial noted that defendant “invoke[d] the
ofprotections I,both Part Article 19 of the New Hampshire Constitution

and Fourth and tothe Fourteenth Amendments the United States
motion,Constitution.” The trial then thecourt denied defendant’s relying

upon I, 19,D. therebyHodari and Part Article apparently concluding that
D. was the governingHodari rule under both the andState Federal

record,Constitutions. On this we thatconclude the defendant sufficiently
raised the constitutional issue in court.State the trial

State also that D.arguesThe the Hodari raised inissue the
brief in of appealdefendant’s was not raised his notice thusand should not

16(3)(b);be on Ct. R.appeal. Blackmer,considered SUP. see State v. 149
(2003).47,N.H. 49 raised in appealThe issue the defendant’s notice of is

inthe Court erred todenying suppress“[w]hether the defendant’s motion
where no reasonable existed to conduct ansuspicion investigatory stop[.]”

16(3)(b)HampshireNew Supreme Court Rule thatprovides “[t]he
of questionstatement a bepresented will deemed to include every
question comprised Here,subsidiary fairly subsidiary questiontherein.” a

as to there forsuspicion investigatorywhether was reasonable the stop is
whether, Thus,or at what there anpoint, investigatorywas thestop. issue

insubsidiarybriefed is to issue of isappealthe the notice and properly
Jimenez, 450, 452(1993).before us. State v. 137See N.H.
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II. Seizure

hethat wasarguesthe defendantappeal,of thisto the meritsTurning
reasonableMorelli lackedbecause Detectivesubject to an unlawful seizure

thestop. Accordingly,tohe ordered the defendantwhen firstsuspicion
motion toin hisdenyingtrial erredthat the courtarguesdefendant

of the unlawful seizure.marijuana fruitscocaine and assuppress the
accept findingsits factualrulings,court’s wethe trialreviewingIn

State v.or erroneous.clearlyin the record aresupportlacktheyunless
(2001). legalof the trial court’sWallace, 146, review146 N.H. 148 Our

however,conclusions, de novo. Id.is

for a officer to undertake anpolicethat order“[i]nIt is well settled
onsuspicionhave a reasonablestop, the officer mustinvestigatory —based

fromwith rational inferencestogetherfacts takenspecific, articulable
been, is, or is about toperson stoppedthe hasparticularthose facts—that

(2001)746, 748be, activity.” v. 146 N.H.engaged Right,in criminal State
omitted). v.veryis a limited seizure. Stateinvestigatory stopAn(quotation

(1985). Thus,Brodeur, 411, deciding415 in whether Detective126 N.H.
astop, two-stepa we must conductinvestigatoryMorelli conducted lawful

First, when the defendant was seized. Seeinquiry. we must determine
whether, atSecond, thatQuezada, 141 N.H. at 259. we must determine

thattime, suspiciona reasonable thepossessedDetective Morelli
to inwas, engaged activity.had or was be criminaldefendant been about

id. at 260.See
when, I,of under PartThe of this is the determinationappealcrux

Constitution, the seized. Theof the State defendant wasArticle 19
he was seizedthat, purposes,for constitutionalarguesdefendant State

State, relyingto Thestop. uponfirst himwhen Detective Morelli ordered
I)., when hearguesin that the defendant was seizedholdingthe Hodari

authority.to Morelli’s show offell and submitted Detective

aand citizens involve seizurepoliceall interactions between theNot
(1987).Cote, 358,129 notv. 364 seizure doesperson. “[A]of the State N.H.

an and asks aapproachesa officer individualsimply policeoccur because
(1991).429, This is trueBostick,v. 501 U.S. 434questions.”few Florida

thedisregard policefeel free topersonas a reasonable wouldlong“[s]o
omitted). Indeed, the police mayId.go (quotationand about his business.”

for to searchor consentto examine the individual’s identificationrequest
however,stopped,at 435. Thebelongings. personthe individual or his Id.

messagemay conveynot a thatpolicenot to and theobligedis answer
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compliance Id.; Ohio, 1,34with their isrequest required. Terry v. 392 U.S.
(1968) J.,(White, Moreover,concurring). unless the police officer has

suspicion, personreasonable approached maythe not Terry,be detained.
(White,J.,392 U.S. at 34 concurring).

An interaction a policebetween officer and a citizen abecomes
seizure, however, personwhen a reasonable believes he or she is not free

Mendenhall, 544,to leave. (1980);United States v. 446 Riley,U.S. 554 126
seizure).N.H. at 262 (adopting the Mendenhall definition of This occurs

officer,an bywhen means of physical force or show of has inauthority,
way Cote,some restrained the theliberty person.of 129 N.H. at 364.

indicatingCircumstances a of authority”“show themight include
officers,threatening presence of several adisplay weapon bythe of an

officer, physical touching person,some of the or ofthe use orlanguage
tone of indicating compliancevoice that with the request mightofficer’s be
compelled. Quezada, analysis one,141 N.H. at 259. The objectiveis an

a ofrequiring determination whether the defendant’s freedom of
sufficientlymovement bywas curtailed aconsidering how reasonable

inperson positionthe defendant’s would have understood his Id.situation.
at 259-60.

D.,In SupremeHodari the United States Court addressed the “narrow
whether,question respect... with to a of authorityshow ... a seizure

occurs though subjecteven the not yield.” D.,does Hodari 499 626.U.S. at
case,In police patrolthat two high-crimeofficers on in a area observed

or youths, defendant,four five including the huddled around a parkedcar
at the atcurb. Id. 622. the youths police approach,When saw the car they

Id. at ofran. 622-23. One the officers pursuedexited the ear and the
neared,ondefendant foot. Id. at 623. As officerthe the tosseddefendant

away what towas later determined be crack Id.cocaine. The Court
concluded that the defendant was not seized when policethe officer was

and, thus,pursuing him the cocaine was admissible he yetbecause had not
Rather,been seized he atwhen discarded it. Id. 626. relying primarily

theupon dictionary arrest,definition of seizure and the common law of the
Court held that:

The word “seizure” readily meaningbears the of a onlaying of
hands or application physical movement,of force to restrain even

(“Shewhen it ultimatelyis purse-unsuccessful. seized the
snatcher, he broke out of her Itgrasp.”)but does not remotely

however,apply, to the of aprospect policeman yelling in“Stop,
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form continues to flee.fleeingof at a thatname the law!”the
noThat is seizure.

physicaleither“requiresheld that a seizureAccordingly,Id. the Court
absent, authority.”to ofor, the assertionwhere that is submissionforce...

Id.
in Hodariholdingto theadoptwhetherStates have consideredSeveral

staterespectivea occurs under theirD. when seizuredeterminingfor
D. on staterejectedhave Hodaristate courtsconstitutions. Numerous

theof summarizedSupremeThe Court Tennesseegrounds.constitutional
Hodari D. as follows:criticisms” of“extensive

aFirst, in Hodari D. markedmajority’s analysis representsthe
inSupreme adoptedthe Courtfrom the standarddeparture

554,] i.e., thatMendenhall, at a seizureStates v. U.S.[446United
thesurroundingof all circumstanceswhen “in view of theoccurs

freeincident, a have believed he was notperson wouldreasonable
Second, applyfails to commonmajority’s analysisleave.” theto

distinguishednot beunder which an arrest wouldprincipleslaw
a hasdetermining personarrestan in whetherattemptedfrom
forThird, analysis practicalflawedmajority’sseized. the isbeen

apursueofficers whosubject potential byand is to abusereasons
or toflightand a refusalsubject suspicionreasonable usewithout

an or search.to as reason to execute arrestauthoritysubmit

(Tenn. 2002);330, see v.336 also StateRandolph,v. 74 S.W.3dState
(Conn. 856,1992); State,1300, 745 A.2d1310 Jones v.Oquendo, 613 A.2d

1999)(Del. with the State’s(noting that Hodari D. is inconsistent864-66
it “wouldthe of citizens becauseprotecting privacyhistoric commitment to

lacking suspicion suspicionto create thata officer reasonablepoliceallow
detention”); Sloute,unjustified v. 665 N.E.2dattemptedan Com.through

93, (Mass. 1996) no intrusive on a(noting person’sthat is lesspursuit97
30,45 33-34Clayton,a State v. P.3dstop);of movement thanfreedom

(Mont. 2002) to thesubjectiveimposesthat D. “a element(noting Hodari
thatof has andobjective test whether a seizure occurred”traditionally

in advanceobjective policean test the to determineutilizing “allows
constitution]statecontemplated implicatethe will [thewhether conduct

subjectiveof to a reactioninquiry person’snot shift the focus theand does
(N.J. 1994)Tucker, 401, (notingconduct”); v. 642 A.2d 405to Statepolice

“mayofdictionaryon seizureSupremethat the Court’s reliance definitions
that thealthough correctlyCourt statesmisplaced”be because “[t]he



812

arrest,not a pointofficer’s chase was common-law fails to out[it] that this
arrest,to an attemptedconduct amounted which was also unlawful at

omitted)); Matos, 769, (Pa.law” v.(quotationcommon Com. 672 A.2d 775
1996) Hodari D. it(rejecting because is with Pennsylvania’sinconsistent
recognition that “our aenjoy strong right privacy,citizens of and that our
citizens are therefore toentitled broader inprotection certain

constitution”).ourcircumstances under state
Of the States that adoptedhave Hodari D. under their state

constitutions, many do noting theyso that do not historyhave a of
providing greater privacy protection to their citizens than the Federal

(Fla. 1993)See, e.g., State, 1256,Constitution. v.Perez 620 So. 2d 1258
that(noting the Florida Constitution specifically prohibits a court from

Floridainterpreting the Constitution as providing greater protection than
Constitution);the Fourth theAmendment to United States State v.

(Neb.Cronin, 673, 1993) (“NebraskaApp.509 N.W.2d 676 Ct. has neither
an explicit privacyconstitutional of norright history affordinga of

Constitution.”).greater rights byindividuals than are afforded federalthe
contrast,In have recognizedwe that our State Constitution incorporates

a strong right privacy provides greaterof and protection for individual
rights than Canelo, 376,the Federal Constitution. StateSee v. 139 N.H.

(1995);Ball,387 124 N.H. at 235. Accordingly, persuadedwe are by the
reasoning of those thatStates have declined to adopt holdingthe in

D.Hodari for adetermining when seizure as a ofoccurs matter State
constitutional law.

I, 19,have providesWe held that Part Article greater protection for
rights Ball,individual than does the Fourth Amendment. See 124 N.H. at

Indeed,235. we have thatrecognized Constitution historically“[o]ur has
been interpreted to aincorporate strong right privacy.” Canelo,of 139

omitted). Canelo,N.H. at 387 In(quotation instance,for adoptedwe the
exclusionary rule under the Constitution itState because served to deter
police injurymisconduct and “to redress the to the of theprivacy search
victim.” Id. We also to aadopt gooddeclined faith exception to the
exclusionary rule it “incompatiblebecause was with and detrimental to our

I,citizens’ ofstrong right privacy partinherent in article 19.”Id.

Likewise, D. rule incompatiblethe Hodari is with guaranteesthe of
I,Part Article 19. As the SupremeMassachusetts Judicial Court aptly

noted:

[S]tops provoke scrutinyconstitutional theybecause encumber a
person’s offreedom movement. Pursuit that appears todesigned
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slightlyFramedstopthan a itself.stop is no less intrusiveeffect a
considered, to awhich, objectively indicatespursuit,adifferently,

(orarea to remainnot free to leave thethat he beperson would
there) inquiry, is theresponding policeto a officer’sfirstwithout

seizure, personthat theof a in the senseequivalentfunctional
object an ofthe of official assertionbeing plainlyispursued

denied, whichto be andwhich does not intendauthority,
of action.on freedomconsiderably person’stheinfringes

omitted).and bracketsStoute, 97 citation(quotation,665 N.E.2d at
authority,ofpolicea officer’s assertionof the intrusiveness ofBecause
assertingprior tosuspicionto reasonablepolice possessofficersrequiring

rightsindividual underprotecttoauthority necessary adequatelyistheir
I, 19Thus, Article of the Stateunder PartConstitution.the State
reasonable beforeConstitution, possess suspicionmustpolicea officer

person that he orto a reasonablean action that would communicatetaking
tonot free leave.she is

practical policyand reasons.today supported byis soundholdingOur
conduct, andFirst, policeof on the officer’sfocusing the definition seizure

conduct, constitutionalresults in the same Statenot the individual’s
case, for Detectiveexample,for conduct. In thisimplications policesimilar

orderingofficer and thepoliceof himself as aidentifyingMorelli’s conduct
same, tois or not the defendant submittedstopdefendant to the whether

theauthority. anomalyIt an to hold thatshow of would bethe officer’s
submitted, becausea had the defendant butofficer’s conduct was seizure

submit, not aconduct the officer wasbydefendant did not the samethe
lacks reasonableIf the to detain the defendantattemptseizure. officer’s

thenot submits to showit is unlawful whether or the defendantsuspicion,
Thus, policea occurs thedefining byof the moment seizureauthority. by

conduct, thein advance whetherpoliceofficer’s “the determine[can]
45Clayton,contemplated implicate [the constitution].”conduct will state

34.P.3d at
Second, it isprotections “meaningful onlybecome whenconstitutional

the thecharged enforcingthat at some conduct those withpointassured of
detached, asubjected judgethe more ofscrutinylaws can be to neutral

a search or seizure.”particularwho must evaluate the reasonableness of
added). achieves thisTerry, (emphasis392 U.S. at 21 The Mendenhall test

judicial review of the seizure.goal by providing objectivean standard for
Mendenhall, Thus, toholdingat 554. our allows courtsSee 466 U.S.
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objectivelycontinue to theevaluate reasonableness of the police officer’s
actions, not the Terry,defendant’s reaction. See 392 atU.S. 21.

Third, we do not write on a blank slate for adefining when seizure
An analysis exclusively is,occurs. that focuses on the conduct policeof the

out,as pointedseveral state courts have withconsistent the well-settled
in See, Tucker,definition of e.g., 404-05;seizure Mendenhall. 642 A.2d at

Randolph, 74 at It isS.W.3d 336-37. also consistent with inholdingour
Quezada, Quezada,141 atN.H. 260. In a police officer called to the
defendant, “Hey, you, stop,” and after the respond,defendant did not

out Iagain, “Hey, speakcalled want Id.you.”to to at One of258-59. the
key analysisfactors in our of awhether seizure thatoccurred was the
officer used that“language indicating compliance was not Id.optional.” at

that, hour,260. thusWe concluded the late of“[g]iven the absence other
vicinity,in presence officers,citizens the the of two policeuniformed and

the language of norequests, person[the officer’s] reasonable would have
to ignorebelieved he was free officer simply away.”the and walk Id. at

holding260. In that there was a ofsufficient “show to effectauthority” a
seizure, our analysis theuponfocused officer’s actions theand other
surrounding circumstances. TheSee id. defendant’s reaction was not a
part analysis.of our seizure See id.

Finally, our toholding serves effectuate the ofgoal exclusionarythe rule
Indeed,to policedeter misconduct. one of the ofprimary criticisms the

subjectin D. isholding See,Hodari that it is to potential e.g.,abuse.
Stoute, (noting665 at that holdingN.E.2d 97-98 the in D.Hodari would

turnpoliceallow “the a hunch into a suspicion by[to] reasonable inducing
omitted)).the conduct ... justifying suspicion” Thus,the (quotation

the not topolice required possessbecause are suspicion priorreasonable
to asserting authority D.,their under Hodari that rule “will encourage

displays frightenunlawful of force that will countless innocent citizens into
surrendering privacy they D.,whatever rights may still have.” Hodari 499

(Stevens, J.,at 646-47 dissenting).U.S.
Having I, 19,determined when a seizure occurs under Part Article we

above,must now determine when the defendant was seized. As stated a
personseizure occurs when a reasonable notonly believes he is free to

officer, ofby physicalleave because the means or authority,force show of
has in way liberty Cote,some restrained the of the person. 129 N.H. at 364.

analysis one,The an objective requiringis a determination of whether the
defendant’s freedom of movement was sufficiently by consideringcurtailed
how a inperson positionreasonable the defendant’s would have
understood his situation. Id. at 259-60.
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case, in an unmarked cruiserIn Detective Morelli wasalthoughthis
defendant, asclothes, the identified himselfyelledhe tostreetwearingand
to Morelli thenstop.the Detectiveofficer and ordered defendantpolicea

foot, officerpolicehimself as aagain identifyingonthe defendantpursued
circumstances, theIn view all theto ofordering stop.and the defendant

Detectivemere to communicate. Givenrequesttranscended aencounter
himself hispoliceas a officer andidentification ofrepeatedMorelli’s

tobelieved he was freepersonto no would havestop,orders reasonable
Thus,away. id. at 260. thesimply walk Seethe officer andignore

himself afirst identified asDetective Morellidefendant was seized when
to stop.the defendantofficer and orderedpolice

SuspicionIII. Reasonable

Detectivethat the was seized whenHaving determined defendant
“stop,”officer we mustpolice yelled,as a andMorelli identified himself

at the moment ofsuspicionhe had reasonablenext determine whether
that not.seizure. We hold he did

stop, thepolice investigatorya officer to undertake anIn order for
specific,upon articulablesuspicion,officer must have reasonable based

facts,from that theinferences thosetogetherfacts taken with reasonable
be, inbeen, engagedor tohas is is aboutparticular person stopped

(1996).Roach, 64,State v. 141N.H. 66activity.criminal

facts to indicateHere, did not witness sufficientDetective Morelli
notmen did knowactivity afoot. He observed two hethat criminal was

small andstanding handing somethingin an and one manalley
that thisto man. The detective testified was“unidentifiable” another

occur,to nordrug likelyan were moreneither area where transactions
facts, combination,in do notit a late hour. either orwas These alone

Dodier,a v. 135support finding suspicion.of reasonable See State N.H.
(1991)134, suspicion police139 no where the officer(finding reasonable

truck, theymen in a nervous when hetalking appearedobserved two
approached gesture).and the driver made a furtive

DetentionResistingIV.

that, though illegal,The even the thearguesState seizure was
resisting justifiesconduct in the of thedefendant’s detention admission

that,marijuana argues althoughThe theand cocaine. defendant State
marijuanadetention,to him for theprosecute resistingshould be allowed
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and should be ofsuppressed theycocaine because were fruits the initial
unlawful seizure.

detention, misdemeanor,A person guilty resistingis of a “when the
person knowingly physicallyor withpurposely personinterferes a

be a lawrecognized to enforcement official... effect anseeking to arrest
personor detention the ofregardlessof or another there is a legalwhether

Thus,basis for arrest.” 642:2.the RSA the defendant was convicted of
detention, thoughresisting even Detective Morelli lacked reasonable

I,suspicion to detain him to Part ofpursuant Article 19 the State
Accordingly,Constitution. the State thatargues marijuanathe and cocaine

were properly admitted because Morelli rightDetective had a to arrest
and search the defendant once he broke the law by resisting detention. In
effect, the State contends that the of resistingcrime arrest either purged
the taint of the unlawful seizure or thetriggered application of either the
independent source or inevitable thediscovery exceptions exclusionaryto

750; Hill,rule. Hight, 568, (2001);See 146 N.H. at v. 146State N.H. 573
Holler, (1983).195, 200State v. 123N.H.

The premise argumentState’s for this is correct. A police officer thehas
right any personto seize whom the breakingofficer observes the law. RSA

(2001).594:10, 1(a) subsequentA search of person justifiedthe is as
(1992).incident to lawful 369, But,a arrest. v. 135 N.H. 374Murray,State

held,as the Supreme aptlyDelaware Court “the ofcrime anresisting
illegal necessarilydoes not with it tocarry justify any[detention] the right
search toincident an actual arrest for the resistingcrime of an illegal

significantOtherwise there would potential[detention]. be for official
Jones,abuse.” 745A.2d at 872.

Jones, officer,In policea responding anonymousto an 911 call reporting
coat,”the apresence “suspiciousof black awearingmale blue attempted to

stop defendant,the who matched the caller’s Id. atdescription. 858-59
omitted).(quotation The police approachedofficer defendantthe and

stopordered him to and remove his pockets.hands from his Id. at 859. The
not complydefendant did and turnedsimply away.and walked Id. The

police times,repeatedofficer the order three but the defendant continued
ignore defendant,to Id.him. The then the atgrabbedofficer which time

the threw something away.defendant Id. The defendant was arrested for
resisting and a of personarrest search his resulted in the seizure of

objectcocaine. Id. The awaythat had been thrown was later determined
also to be cocaine. Id.

with,The defendant was charged among possessionother things, of
resistingcocaine and Id. The trial courtarrest. denied the defendant’s
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appeal,motion to the cocaine. Id. at 859-60. On the Delawaresuppress
atSupreme grounds,Court reversed. Id. 873-74. On State constitutional

the court inrejected the Hodari D. and held that the defendantholding
and,the the topolice stopwas seized when officer first ordered defendant

time, 869,871-72.at that the officer lacked reasonable Id. atsuspicion.
that, thoughThe court then addressed the State’s argument even the

unlawful,initial ofseizure the defendant was the should becocaine
crime, arrest,new resistingadmissible because the defendant committed a

for which lawfullyhe could be arrested and searched. Id. at 872. The court
that,recognized general proposition,as a the reasoningState’s was
Nonetheless,correct. Id. the court held that are“there state constitutional

dimensions to the enforcement of the thatexclusionary rule” and “those
dimensions are rightscorrelative to fundamental ... state constitutional
and to preserving integrity judicial system.”the of the Id. at 873.
Accordingly, the court determined that it “must look the facts ofbeyond
this case weigh potentialindividual and the for ifabuse were to[it]

precedentestablish a that allowwould the admission of evidence seized as
a so,result of a resisting illegaldefendant’s an arrest.” Id. In doing the
court therecognized validity of the resistingdefendant’s conviction for an

arrest,illegal that,but in protectconcluded order to state constitutional
rights seizures,to be free from illegal searches and notmay“the State use
as evidence the fruits of a illegalsearch incident to an Id. Toarrest.” hold
otherwise, noted,courtthe “would be a result by bootstrapreached
analysis.” Id.

persuadedWe are by the Delaware Supreme Court’s ofrecognition the
correlation between the ofscope the exclusionary protectionrule and the
of Likewise,constitutional rights. we must consider the ofapplication the
exceptions to the exclusionary rule in a manner that not nullifydoes
important rights.state constitutional See id. 872.at

The exclusionary rule acts remedyas a for a violation of a
defendant’s to beright illegal Canelo,free from searches and seizures. 139
N.H. at It provides386. for the exclusion from trial of any evidence
recovered or derived illegalfrom an search and seizure. atId. 383-84.
Nevertheless, there exceptionsare to this rule. For example, the
exclusionary rule does not the admissibilitybar of ifevidence the State
proves that circumstances exist such that ofthe taint the primary illegality
is purged, 750,146Hight, N.H. at or if policethe an independenthad
source for misconduct,the evidence untainted by Holler,their 123 N.H. at
200, or if policethe evidence,would have inevitably Hill,discovered the
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that the official misconductexceptions recognize146 N.H. at 573. These
havethat would been discovered absentfatallynot taint evidenceshould
reasons, however, caseFor thepractical policythat misconduct. and

us is different.before

of rule is three-fold. The rule servesexclusionarythepurposeThe
misconduct, to the of theinjury privacyto redress thepoliceto deter

complianceto withsafeguardof unlawful or seizure andvictim the search
Indeed,Canelo, 139 N.H. at 387.protections. “[w]eState constitutional

corollarylogical necessarya and to achieveexclusionarythe rule asview
andwhich unreasonable searchespurposes prohibitions againstthe for

Thus, we considerId. at 386. mustseizures were constitutionalized.”
whether, circumstances, the admission of evidence seizedallowingin these

ourresisting illegalan arrest would contradicta result of a defendant’sas
rights.to State constitutionalstrong protectingcommitment

an arrestresisting illegalthe that evenpurposeThe behind law
the ofa crime is to foster effective administrationor detention constitutes

safety policethe ofdiscourage self-help provideand to forjustice, to
(1991).480,Haas, As we havev. 134 N.H. 484officers. See State

recognized:

complexmore with eachseeminglyA which becomessociety
high purposewhen laws reflect a today enlightenedis itspassing

authoritywho thehave between those wieldapparent differences
not, byin the courts orof and those who do resolvedgovernment,

byrather thanorderly process, physicalsome other
or in gutter.on the street theconfrontation

Nonetheless, to anthis cannot used eradicate individual’spurposeId. be
to from unreasonable searches and seizures.rightconstitutional be free

it isimportant rights,in order State constitutionalprotecttoAccordingly,
exclusionarythe rule to situations wherenecessary” applyto“logical and

and then violates 642:2.the initial is unlawful the defendant RSAseizure
Canelo, N.H. at 386.See 139

the of rule. Seepurposes exclusionaryis consistent with theholdingOur
Indeed, andencourage stopsa unlawfulcontrary holdingat 387. wouldid.

matter,Moreover,rejection practicalof D. as arender our Hodarihollow
properrule in case achieves a balanceexclusionary thisapplying the

and thein unlawful conductsociety’s deterring policeinterestbetween
inplacing parties positionin the theprosecuting byinterest crimespublic

no of the defendant’sbeen in had there violationthey would have been
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right to free fromconstitutional be unreasonable seizures. See id.
of(reasoning [exclusionary]that the rule theplaces parties“[enforcement

position theyin the would have been in there been no ofhad violation the
omitted));defendant’s constitutional andright[s]” (quotation ellipses see

States, (1988)Murray 533, (notingalso v. United 487 537U.S. that the
independent source doctrine strikes the balanceproper by putting the

inpolice positionthe same that have in if nothey policewould been
occurred). Finally,misconduct had inapplying exclusionarythe rule these

preserves integritycircumstances the of underlyingthe rationale much of
our constitutional seizure This inanalysis. recognitionis true both our that

all policenot interactions between the and citizens involve a seizure of the
Cote, 364,person, 129 N.H. at and our that arequirement person may not

be detained unless the officerpolice has suspicion, Hight,reasonable 146
atN.H. 748.
fully appreciate that, case,We theon facts inpresented this Detective

Morelli had a faithgood belief that he had reasonable tosuspicion stop the
defendant. The facts simplyhere are not inegregiousas as Jones. See
Jones, 745 at Nonetheless,A.2d 858-59. we have unequivocally rejected a

faithgood exception to exclusionary Canelo,the rule. See 139 N.H. at 387.
Thus, application of the exclusionary rule is appropriate on facts inthese
order to safeguard important rights.constitutional

Accordingly, because Detective Morelli lacked suspicionreasonable
when he ordered the stop,defendant to marijuanathe and cocaine were
obtained Thus,as a result of an unlawful seizure. the trial court inerred
denying the motion to suppress the marijuanacocaine and as fruits of the
unlawful seizure.

and,Reversed remanded.

JJ.,Dalianis,Nadeau concurred; Broderick, C.J.,and with whom
Galway, J., joined, partconcurred in part.and dissented in

Broderick, J.,C. inconcurring part in Idissenting part. agreeand with
majoritythe in declining adoptto the inholding D.,v. HodariCalifornia

(1991),499 U.S. 621 for the ofpurpose determining when a seizure occurs
under our Further,State Constitution. I agreebecause with the majority
that the defendant in this case was seized “when MorelliDetective first
identified himself as a police officer and stop,”ordered to I[him] believe
the trial court erred in thatholding “the seizure in this case did not occur
until the defendant fell and thus to thesubmitted detective’s show of

Iauthority.” also concur thewith that atmajority the moment of the
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seizure, suspicion-­not reasonable articulableDetective Morelli- did have
been, was, be,had or to in-criminalengagedthat the was aboutdefendant

(2001).746, 748Hight,v. 146 N.H.activity. See State
however, agree majority’sI do not with theseparately,I write because

marijuanaof and seizedanalysis concerning the admission the cocaine
resistingarrest forsubsequentand to the defendant’simmediately before

ofintervening flightIn of circumstance the defendant’slightdetention. the
case, of the test in our “consent”employin this I would a variant used

exclusionary apply.rule should As the trialcases to determine whether the
test, I would the of defendant’s-court did not utilize this vacate denial the

to the trial court for furthermotion to remand this casesuppress and
proceedings.

exclusionarymajority, I not believe that the rule shouldUnlike the do
initiallyapplied in all situations where a defendant isautomatically be

Instead, decidingor inunlawfully, but then resists detention arrest.seized
applied suppressto evidenceexclusionarythe rule should bewhether

detention,for I wouldresistingas a result of a lawful arrestobtained
test, ourpreviouslya enunciated inemploy variant of the three-factor

cases, if the of the unlawful detention had“consent” to determine taint
750; Szczerbiak,146 148N.H. at v.Hight,been See State v. Statepurged.

(2004)McKinnon-Andrews, 19,352, (2002); N.H.State v. 151 29N.H. 356
638,Cobb,(Broderick, J., also State v. 143 N.H.concurring specially); see

(1999). test,to this modified the trial court should examine:650 Pursuant
(1) initial theillegalthe seizure andtemporal proximitythe between

(2)arrest; the ofpresenceto the lawfulsubsequent pursuantsearch
(3)circumstances; and of the officialpurpose flagrancyand theintervening
atHight,misconduct. 146 N.H. 750.See

ofFurther, case-specificthe I do not that a usemajority,unlike believe
or“encourage stops”would unlawfulforegoingthe three-factor test either

conclusion,D.” Therejection majority’sour of Hodari“render hollow
rule, thatexclusionaryof the assumesjustifying applicationits automatic

regularaknowingly seize individuals on basislaw enforcement officials
they suspiciona faith that -have reasonable articulablewithout beliefgood

so, unlawfullythat those who are seized willanticipationto do and with the
to thoseacceptto detention. I am reluctantinvariably choose resist

■assumptions.
a the of lawtest more subtle check on conductprovidesThe three-factor

instances,reward, suspectin mostnot theenforcement officials and will
to the policea later determined be unlawful. Wherewho flees from seizure

theyfaith that havegooda with a beliefattempt suspectto seize
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reasonable articulable suspicion, intervening illegal flightthe of the
suspect byshould be ofapplicationnot rewarded automatic the
exclusionary flagrantrule. A seizure in of a suspect’sunlawful violation

however,rights, by suspect’s flight, mightconstitutional followed the well
of theapplication exclusionary mydictate rule. In thejudgment, former

situation not taint acquiredwould the derived from anlater evidence
detention, contrast,arrest for resisting the latter Inwhile would. the

majority opinion erroneous, seizure,treats a thoughtful, policebut
by blatant, seizure,followed a suspect’s flight, and a bad byfaith followed

flight, as exactly the same.
In addition to apermitting applicationmore subtle of the exclusionary

rule, use of the three-factor test would not chill lawunduly enforcement
officials in the execution of their duties or unjustifiably suspectsreward

flee inpolicewho seizures violation theof law. the sanction ofBecause
RSA 642:2 applies “regardless of legalwhether there is a basis for the
arrest,” actuallythere is an such,incentive for the tosuspect not flee. As

ofpurposesthe stated discourage self-help against,the statute —to and
to,encourage duties,submission a law dischargingenforcement official his

and to resolve such issues in the preferred forum of the courts—are
Haas, 480, 484-85(1991).effectuated. v.See State 134N.H.

A society seeminglywhich becomes withcomplexmore each
passing day enlightenedis when its laws high purposereflect a to
have apparent differences those who authoritybetween wield the
of government, not,and those who do in byresolved the courts or
some orderly process,other byrather physicalthan
confrontation on the gutter.street or in the

Id. at 484. It should be a rare case where a flees ansuspect unlawful
seizure in violation of 642:2RSA and the evidence secured as a result of
the lawful for such flightarrest is suppressed.

Finally, given majority’sthe application of the exclusionaryautomatic
rule, I am concerned that our indecision beHight might intocalled

Itquestion. particularlyseems anomalous to a personme that who
consents to a after being unlawfullysearch by policeseized the might not

protected rule,be by exclusionaryour a personbut who violates RSA 642:2
being unlawfullyafter seized is automatically protected by the same rule.

reasons,all ofFor these I respectfully dissent.

GALWAY, J., joins in opinion BRODERICK,the of C.J.


