
782

only a small sum is slightly overdue or where interestwaiving would
process.facilitate the collection

Our reluctance to requiredfind that interest is where the isstatute
silent is recognitionconsistent with our thisthat issue primarilyis one for

legislature. Nault, 37;the 146 Lakin,See N.H. at 126 N.H. at 732.
Requiring that interest automaticallybe awarded to all overdue child
support payments will a largeaffect number of and imposecases an
onerous onburden the trial courts. IAccordingly, would adhere to our
practice, previous decisions,as demonstrated ourby of todeclining impose
a inmandatory award of the ofinterest absence clear legislative intent.
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(AndrewBranch, D. andDevine, P.A, of DunnMillimet & Manchester
thebrief, plaintiff.fororally),L. the and Mr. SmithDonald Smith on

(GordonNourie, P.A., A. Jr. andRehnborg,ofWiggin & Manchester
for thebrief,the Ms. Dempsey orally),Ann on andMary Dempsey

defendant.

of theDUGGAN, Wilson, an orderStephany appealsJ. The plaintiff,
(Smukler, J.) thejudgment togranting summaryCourtSuperior

defendant, Company (Progressive).InsuranceNorthernProgressive
in part.in affirmcross-appeals. partWe reverse andProgressive
not theparties disputethe dosummary judgment purposes,For

Falmouth, Massachusetts,7, 2000, the plaintifffacts. infollowing MayOn
black, plaintiff’s dogThea Lincoln taxicab.and a friend hailed four-door

taxicab,enteringdogthe and her were theaccompanied plaintiffthem. As
dog’s dog lungedthe tail. The towardtaxi driver shut the car door onthe

tothetransported plaintiffand her face. The taxi driverplaintiffthe bit
her Theinjuries.treatment forHospital,the Falmouth where she received

driver, any identifyinghowever, plaintiffleft without theproviding
accident,or At the time of thecompany.information about himself the taxi
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the plaintiff liabilitywas a named insured under an automobile insurance
policy byissued Progressive.

13,2000, plaintiff’sOn attorneyJune the contacted the Falmouth Police
Department to report requestthe accident and assistance in determining

identity later,the of taxi company.the taxi driver or Two days the
plaintiff’s ofattorney contacted the Town Falmouth Board of Selectmen in
a further toeffort obtain information about the taxi driver company,or but

29, 2000,to no plaintiff’s attorneyavail. On June the again contacted the
police, the police supplybut were unable to them with any information
about the taxi driver or company.

9, 2001,By January plaintiffletter dated the notified ofProgressive the
(UM)accident and filed an uninsured motorist claim. ProgressiveWhen

claim, aplaintiff petition declaratorydenied the the filed judgment.for
Both parties moved summary judgment. grantedfor The trial court
Progressive’s plaintiff’s,motion and denied the thatconcluding although

injuriesthe plaintiff’s vehicle,arose from the use of a “hit-and-run” her
delay and,in reporting Progressive thus,the accident prejudiced she

policy’s reporting provisions.violated the Both parties appealed.
plaintiff arguesThe that the trial court Progressive’serred in granting

(1)motion for summary judgment because: Progressive did not meet its
burden demonstrating delayof that her in reporting prejudiced its efforts

(2)accident;to theinvestigate the reporting provisions policyof the are
mandatory (3)not a for coveragecondition UM! to apply; and the reporting

provisions of the arepolicy inconsistent with Hampshire’sNew Accident
(2004Act,and Financial Responsibility 2004),see RSA ch. 264 & andSupp.

are, therefore, Progressivevoid as a matter of law. contends that although
the grantedtrial court properly summary judgment uponbased the
plaintiff’s complyfailure to with reporting provisionsthe of the policy, it

(1)erred in thatconcluding: vehicle;the taxicab was a “hit-and-run” and
(2) plaintiff’sthat injuriesthe fromarose the use of the taxicab.

reviewingWhen a trial court’s ofgrant summary judgment, we consider
evidence,the affidavits and other alland inferences properly drawn from

them, lightin the tomost favorable the non-moving party. Estate of
(2003).State, 405,Joshua T. v. N.H.150 407 If our review of the evidence

does fact,not reveal any genuine issue of material and if moving partythe
law,is judgmententitled to as a matter of we will affirm trialthe court’s

decision. Id. We review the trial ofapplicationcourt’s the to thelaw facts
de novo. Id.
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PrejudiceI.

issue, i.e., whether the trialfirstplaintiff’sthebegin by consideringWe
theas a result ofprejudicefinding Progressive provedin thatcourt erred
theagreewe within the accident. Becausedelay reportingplaintiff’s
twoerred, not address her othertrial we needthat the courtplaintiff

issues.
thearisingor out ofis an accident loss“If therepolicy provides:The

vehicle, coverage bemayof a for whichor useownership, maintenance
(24) orhourstwenty-fourit to us withinpolicy, reportthisprovided under

omitted.) furtherThe states(Emphasis policysoon as practicable____”as
“orhourstwenty-fourthe withinnotify policean should alsothat insured
oridentify“cannot the ownerif the insuredpracticable”as soon as

omitted.) Inin the (Emphasisinvolved accident.”of a vehicleoperator
vehicle,” the policyof “uninsured motordefining the hit-and-run variant

a notice requirement:includes similar

or cannotwhose owner beoperatora hit-and-run vehicle
resulting bodily injurywhich an inand causes accidentidentified

his orperson,the or someone on herthat insuredprovided
authoritycivilthe to the or withinbehalf, reports policeaccident

(24) practicableor as soon as thetwenty-four hours after
accident.

added.)omitted; emphasis(Original emphasis
that,in this in context of an occurrence-basedIt is law thesettled State

liability policy,

policy provisionshas a breach of thewhether there been
practicable”notice to “as as does notrequiring givenbe soon

length delay uponon the of the alone but also the reasonsdepend
toprejudicefor and the resulted in thedelay delaythe whether

ofinsurer. It is a combination these three factors that determines
has a of thewhether there been substantial breach notice

ofofrequirements policythe so as to relieve the insurer its
obligation pay any judgments. weightto defend and The relative
to be these is for the trial court to determine.given factors

givenno find that notice was aspersonUnless reasonable could
the whether the noticereasonably possible, questionsoon as was

has met is one of fact for the trial court.requirement been
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Dist.,Commercial Union Assur. v. RegionalCo’s Monadnock School 121
(1981) (citation275, omitted);N.H. 277 Doversee Mills v.Partnership

(1999).Cos., 336, 338Ins. N.H.Comm. Union 144

Thus, thatHampshire recognizes complyNew law failure to with
topolicy provisions requiring givennotice be “as soon as practicable” does

not necessarily policyconstitute a of the so as to anbreach relieve insurer
of its obligations prejudicethereunder. This is so because central to ais

of to reportdetermination whether failure constitutes a material breach of
Mills,an contract. 144 at 339.insurance Dover N.H.

that partiesWe note the have not made clear whether the policy
in aat issue this case is or anpolicyclaims-made occurrence

based Because we view the inpolicy. evidence the mostlight
assume,to the we will for ofplaintiff, purposesfavorable this

that itappeal, policyis an occurrence based that requires the
proveto aprejudiceinsurer before material breach will found.be

(citations omitted).Id. have never that an per“[W]e held insurer is se
prejudiced by an prolonged delay.”unexcused Id. at 340. Although the
insurer not of to prejudice,need show actual loss evidence itdemonstrate

verymust at least providethe the court with facts showing prejudice and
not merely may prejudicedsurmise that it be maybecause certain events
have in the ofduring period delay.occurred abstract the Id.

Here, sheplaintiffthe concedes did not her to thereport policeaccident
twenty-fourwithin hours or as soon as Itpracticable. undisputedis that

she report 9, 2001,did not the accident to untilProgressive January
approximately eight months after the The thataccident. record shows the
plaintiff accident,consulted with counsel within a month of the but the
plaintiff reveal,not argue,does nor does the any explanationrecord for

Therefore,her in todelay reporting Progressive. onlythe claim the issue
towith the ofrespect reporting requirements policythe is whether the

trial incourt erred that met offinding Progressive its burden proving
prejudice to plaintiff’s delay.due the id. 339.See at

The record contains an affidavit of inplaintiff’s attorneythe which he
states that he instructed his to locate the inparalegal taxicab involved the
plaintiff’s that paralegalaccident. He attests his the Falmouthcontacted

2000,Police in ofDepartment eventuallyJune which informed her that
meetingthere no the ofdescriptionwere taxicabs the one involved in the

7,accident in thelegally operating Town of Falmouth on 2000.May She
also thecontacted Town of Falmouth Selectmen’s Office was told thatand
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ofof Falmouth asin the Townoperatingcompanieswere five taxithere
accident, be “too laborthat it wouldbutplaintiff’sdate of thethe

taxicab.particularto locate aattempttointensive”
casualtyJaquith,of aan affidavit Pamelaalso containsThe record

that theaffidavit, states neitherJaquithIn herProgressive.specialist with
name the taxiwith the ofattorney supplied Progressivenor herplaintiff

toIndeed, the letterplaintiff’sheor for which worked.companydriver the
appearsclaimfilingit a UM alsoinforming of the accident andProgressive

theinformation aboutrecord, any identifyingdoes not containin the and
anundertooktaxicab, “Progressiveattests:company. Jaquithordriver

in due to the noticeits efforthamperedwasinvestigation of the matter but
in theThere no indicationprovided.” islack of factual informationand

Progressiveor washowinvestigationthis entailedrecord as to what
in its efforts.hampered

tangiblyittrial found wascorrectlythat the courtProgressive argues
accident, uponin the basedplaintiff’s delay reportingtheprejudiced by

to the taxithe and office locateinability policethe of both selectmen’s
company. disagree.driver or We

trial court that thejudgment,In its on the notedsummaryorder
not to the taxi driverDepartment identifyFalmouth was able eitherPolice

fresh,trail was the circumstancescompany, “[i]for and stated that the
record, however, not themanifestly supportThe doeswould be different.”

unable toAlthough policecourt’s it is true that the weretrial conclusion.
no incompany,the driver or there is evidence the recordidentify taxi

to with failure toconnecting police’s inability plaintiff’sthe do so the
of thatpolice reportednotice the accident. The there wereprovide timely

thatmatching description plaintiff providedno taxicabs the the apparently
thewere in the Town of Falmouth at time of thelegally operating

demonstrated,Progressiveaccident. has and the record doesplaintiff’s not
reveal, reported policenot had the the to theplaintiffthat accident within

policeor as the reachedtwenty-four practicable,hours soon as would have
a different conclusion.

trial theappear uponThe court does not to have relied selectmen’s
to it too toresponse plaintiff’s inquiry,the that would be labor intensive

taxicab,to the in that wastry identify concluding Progressive prejudiced
However,by plaintiff’s reportthe failure to the accident. to the theextent

upon nothingtrial court have relied the selectmen’s there ismay response,
inindicating reportedin the had the accident aplaintiffrecord that the

manner,timely anymore it have less intensive for thewould been labor
the task theidentifyingselectmen to have undertaken of taxicab.
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case,therefore thatWe conclude on the facts and record of this the
findingtrial court erred in that Progressive prejudicedemonstrated as a

result delayof the in reporting the accident. To theplaintiff’s contrary,
record,connection,there is onno this between the plaintiff’s failure to

timely the andreport Progressive’s inability taxicab,accident to locate the
Union,driver or company. Commercial 121 atN.H. 278-79 (upholdingCf.

finding prejudice twenty-twoof where was athere month indelay
and adult toreporting involvingwitnesses accident child were unable to

accident).remember events of ofday

II. Hit-and-run vehicle

We turn now to the by Progressive’s cross-appeal.two issues raised The
law,whether,first aissue is as matter of the “hit-and-run” provision of the

plaintiff’s insurance should be topolicy provideconstrued coverage.
this provision reasonably susceptibleBecause is to differing

interpretations, we it inconclude should be favor coverage.construed of
Co., (1997).See v. Family 144, 146Hudson Farm Mut. 142Ins. N.H.

Interpretation of in anlanguage policy questionthe insurance is a of
(2004).Co., 71,law. Peerless Ins. v. 151Vt.Mut. Ins. N.H. 72 construeWe

the of anlanguage policyinsurance as would a inpersonreasonable the
position of the on a thaninsured based more casual of thereading policy as

(2004).a Co., 563,whole. v. Vt. Ins. 150Oliva Mut. N.H. 566 Where the
terms of a are andpolicy unambiguous,clear we accord languagethe its

However,natural ordinary meaning.and Id. if the policy reasonablyis
tosusceptible more than one interpretation interpretationand one favors

incoverage, policythe will be favor againstconstrued of the insured and
Hudson,the insurer. 142N.H. at 146.

The plaintiff’s policy UMprovides coverage as follows:

pay for damages person[W]e will ... which an legallyinsured is
entitled to recover from or operatorthe owner of an uninsured

injury:motor vehicle because of bodily

1. by person;sustained an insured
accident;2. bycaused and

arising maintenance,3. out of ownership,the or of anuse
uninsured motor vehicle.

omitted.)(Emphasis notpartiesThe do thatdispute plaintiffthe is an
insured thatperson policy injuriesunder the or her bywere caused

Thus,accident. the only injuriesissue is whether her arose out of the use



789

“uninsured motor vehicle”policy,themotor vehicle. Underof an uninsured
includes

whoseis a hit-and-run vehicle... thata land motor vehicle
anand which causescannot be identifiedor owneroperator

injury----inresulting bodilyaccident

omitted.) is whether the taxicabTherefore, the issue before us(Emphasis
cannot beor owneroperatoras “a hit-and-run vehicle whosequalifies

identified.”

trialin the As thepolicy.“hit-and-run” is not definedphraseThe
to than onefound, this is morecorrectly phrase susceptiblecourt

First, cana hit-and-run vehicle beambiguous.thus isinterpretation and
Forstopa that not at the of the accident.as vehicle does sceneconstrued

isCo., phrasenoted that theStuyvesantin v. Insurance weexample, Soule
causingin an wheredamagesa car involved accident“synonymous with

Co.,v. Ins. 116 N.H.Stuyvesantflees from the scene.” Soulethe driver
omitted).(1976) atstopsa that595, Alternatively,597 vehicle(quotation

providesleaves the driverof the accident but then beforethe scene
a vehicle.identifying mayinformation also be considered hit-and-run

Act, 264:25, (2004),I ait isResponsibilitythe Financial RSAUnder
involving injuryan personalcriminal to leave the scene of accidentoffense

The driverproviding identifyingor without information.property damage
“tostop givethe vehicle at the scene of the accident andimmediatelymust
theinjured, any property damaged,and to the owner ofany person

address, othername and driver’s license number” anddriver’s
of it isphrase,these alternative definitions theinformation. Id. Given

Hudson, 142coverage.and in favor of Seeambiguous will be construed
at 146.N.H.

fled the reflects aFocusing on whether the taxicab driver scenesimply
purposeis with theapproachview of hit-and-run. This inconsistentnarrow

coverage:of uninsured motorist

ineffectively leave ainterpretation gapThis narrow would
by protection person injuredto acoverage providingmandated
uninsured,identified, operator operatoror an whoseby byan but

identification,prevents denyingwhilepostaccident flight
immediatelyoperatorthe does not flee butprotection when

beingthe accident scene identified.nevertheless leaves without
to ofcoverage gap contrary general purposea is theSuch

insurance,mandated and uninsured motoristlegislatively liability
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is to givewhich some protectionmeasure of financial to persons
injured by the negligent of others.driving

(Mass.Mendonca, 2003).Ins. N.E.2d 43, 46Commerce Co.v. 784 App. Ct.

previouslyWe arejected interpretationliteral of phrasethis when
we aheld that need not physicalvehicle make contact with the insured in
order to qualify Soule,as a hit-and-run vehicle. 116 N.H. at 597. Other
jurisdictions that adoptedhave a broader view of hit-and-run on“focus[]
the to give identifyingfailure information flightand not treat as ando[]
indispensable Co.,of ‘run.’”element Commerce Ins. 784 N.E.2d at 45
(holding plaintiffthat failure of identifyingto obtain information from

not precludedriver does motorist coverageuninsured where plaintiff was a
inpassenger the car that was and injured);struck said had notshe been

(Ill.Co.,see also v. 331,Muller Firemen’s Fund 682Ins. N.E.2d 335 App.
Ct.), (Ill. 1997)denied,appeal 689 N.E.2d 1140 (finding motoristuninsured
coverage plaintiff accident,where the was involved in a multi-vehicle was

hers,not identifyable to which vehicle struck and the driver of that vehicle
failed to comply statutory requirementswith to provide identifying
information). This non-literal interpretation of hit-and-run is consistent
with policythe underpinningconsiderations uninsured coverage.motorist

Furthermore, injuredthe plaintiff did not have an affirmative
toobligation identifyingobtain information from the driver of the taxicab.

The policy requires the insured to report information about an accident to
insurer,the including persons involved,the names and addresses of all “as

it is obtained.” The hit-and-run provision of the policy requiresalso the
reportinsured to the accident to police twenty-fourthe within orhours as

soon practicable.as doobligations imposeThese not a onresponsibility the
part plaintiff, injured accident,of the waswho in the to gather evidence at

See,the e.g., Co.,scene. v. StateWalsh Farm Mutual Automobile Ins. 234
(Ill. 1968)394, (“TheN.E.2d 398 Ct. ofApp. language the does notpolicy
partiesreveal the had thatagreedthat the insured attemptwould to

obtain ofidentitythe the driver of the at ofoffending vehicle the risk her
own Thephysical safety.”). circumstances of this easilycase are
distinguished from in which plaintiffcases the was not ofaware her
injuries affirmativelyand dismissed the driver from the ofscene the

Co., 772,accident. LhotkaSee v. Illinois Farmers Ins. 572 N.W.2d 775
(Minn. 1998);App. Sylvestre Co., 1005,Ct. v. U.S.A.A. Cas. Ins. A.2d678

(Conn. (Conn. 1997).1996),1008 App. aff’d,Ct. 692A.2d 1254
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athat the taxicab wasThus, trial conclusionwith the court’sagreewe
policy.thehit-and-run vehicle under

vehicleIII. Use theof

not outinjuries did ariseplaintiff'sthat theFinally, Progressive argues
disagree.use the Weof the of taxicab.

is aabove, policyof an insuranceof the termsinterpretationAs noted
v. Fid. & Guar.to Lebroke U.S.law for this court determine.ofquestion

(2001). isCo., 249, policy, ProgressivetheN.H. 250 UnderIns. 146
ownership,out of thedamagesfor whichobligated pay “aris[e]to

motormaintenance, or use of an uninsured vehicle.”
Co., phrasetheinterpretedInsurance weIn v. Arnica MutualWalsh

from, orto “originatingof” an use mean“[a]rising out automobile’s
Co.,of, v. Amica Mut. Ins.or from the use.” Walshflowingoutgrowing

omitted).(brackets(1996)374, explainedWequotationN.H. 375 and141
in natureto the its inherent‘use’ use of automobile“[t]hethat term refers

Thus, operator“the must have beencoverage,Id. to warrantas a vehicle.”
plaintiffthe the wasbehavinghis or as a motorist at timeusing vehicle

omitted).injured.” (quotationId.
of theuse the vehicle andA connection must exist between thecausal

Ins.Akerley v.coverage.in to invokeresulting harm order Hartford
(1992). not433, Although proximate causation isGroup, 136 N.H. 436

is foran automobile not sufficienta tenuous connection withrequired,
themayfact the vehicle have served ascoverage. Id. at 439. “The that

whichnot use of the vehicle one wouldinjurysitus of does make such[the]
Walsh,Thus, in weto Id. at 440.coverage.”sufficient warrantbe

gotthe out of the car andoperatorthat where the of vehicleconcluded
plaintiff, thatsteady weaponthe as he shot at theused windshield to his

intended; consequently,forwas “not a normal use which a vehicle isuse
toinjuries is too tenuous warrantplaintiff’sto theany connection

Walsh, atcoverage.” 141N.H. 376.
Lebroke, thebyin intervenor was bittenProgressive relies on which the

plaintiff’sbrochures into the automobile.dog as she loadedplaintiff’s
Lebroke, atpolicythat the automobile issue did146 N.H. at 249. We held

injury not arise fromcoverage plaintiffnot for the because the didprovide
least,accident,” ofvery“at the the involvementrequires,an “auto which

injuryId. occurred while theAlthoughan at 250. theautomobile.”
automobile, nowas causalwas items into the thereloadingintervenor

the Because the automobileinjury.connection the automobile andbetween
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merelywas of injury,the situs the we concluded that dogthe bite could not
be considered an “auto See id. 251.accident.” at

Here, contrast,by injurythe was result taxithe of the closingdriver
door,the car that partan act is of theusing automobile. The fact that the

dog, door,not the was the immediate cause of injury negatethe does not
allegationthe that negligencethe driver’s in doorclosing the was sufficient

to than aestablish more tenuous connection between the ofuse the vehicle
Thus,and the to theinjury plaintiff. we that plaintiff’sconclude the

injuries arose out of the use of an uninsured motor vehicle.
(1)Accordingly, we conclude that: notProgressive did meet its burden

proving prejudicedof that it bywas the toplaintiff’s provide timelyfailure
(2)notice; (8)the taxicab was a “hit-and-run” policy;vehicle under the and

the plaintiff’s injuries arose from the theuse of taxicab.

in part part.and reversed inAffirmed

NADEAU,J., concurred; Brock, C.J., retired, specially assigned under
490:3, concurred; BRODERICK,C.J.,RSA DALIANIS,J., joined,whomwith

dissented.

C.J.,BRODERICK, dissenting. Because I believe that the intaxicab this
vehicle,not acase was “hit-and-run” I respectfully from II ofpartdissent

the majority’s opinion.
The relevant facts are undisputed fully byand the majority.recited On

appeal, Progressive contends that the trialalthough court was correct in
granting its for summary judgment,motion the in concluding,court erred

other thatamong things, the taxicab was a agree.“hit-and-run” vehicle. I
ofThe “hit-and-run” variant uninsured motor vehicle theunder

plaintiff’s policy reads:

a hit-and-run vehicle oroperatorwhose owner cannot be
bodilyidentified which anand causes accident inresulting

injury provided person,that insuredthe or someone on orhis
behalf,her the accidentreports police authorityto the or civil

(24)twenty-fourwithin hours or as as practicablesoon after the
accident.

The policy does not define the term “hit-and-run.”
The ofinterpretation insurance policy language, anylike contract

is an oflanguage, ultimately issue law for this court to decide. Peerless Ins.
(2004).Co., 71,v. 151 issue,Vt. Mut. Ins. N.H. 72 In the lookresolving we

to plain ordinary meaningthe and of the inpolicy’swords context. Id. We
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clear andpolicyterms of a arewhere theobjectively,them andconstrue
Id.meaning.ordinary Wethem their natural andunambiguous, we accord
personwould a reasonablepolicyof an insurance aslanguageconstrue the
ofreading theon more than casualapositionin the of the insured based

(2004).Co., 563, 566N.H.v. Mut. Ins. 150as a whole. Oliva Vt.policy
is definedvehicle, the “hit-and-run”of a termpertainsit to the driverAs
to renderstoppingwithoutthe of an accidentleavingof scene“guiltyas

Third Newlegal WEBSTER’Scomply requirements.”or to withassistance
Dictionary 2002). similarlyed. We(unabridged1074International

Co., 116 595Insurance N.H.Stuyvesantinthe term Soule v.construed
‘hit-and-run’of the term(1976), in that use“[t]hewhere stated dictumwe

wherecausing damagesinvolved in an accidentwith a carsynonymousis
andSoule, (quotations116 N.H. at 597from scene.”the driver flees the

Co.,Ins. 268omitted); Farm Auto.Halseth v. State Mut.accordellipsis
1978)(Minn. (term730, synonymous“hit-and-run” with733N.W.2d

fromdriver fleescausing damagesin accident wherevehicle involved
contact between vehiclesscene, physicalwhether or notregardless of

occurs).
followingHere, plaintiff hospitalthe to thetransportedthe taxi driver

Moreover, plaintiffno in the record that thethere is evidencethe accident.
information, or that theidentifyingtaxi for anyever asked the driver

plaintiff.information from theto suchattempteddriver conceal
Furthermore, plaintiffthe wasin record indicates thatnothing the

injured.unaware she had been
ask thethat not taxiplaintiff argumentcontended at oral she didThe

injured, “bleeding veryshe wasidentifyingfor information becausedriver
However, therefollowing“in a the accident.heavily” panickedand state”

“in aheavily” or“bleeding veryin that she wasis no evidence the record
askingfrom the taxistate,” injuries preventedher herpanicked that

information, or that to ask for suchidentifying she failedfordriver
to state of mind.information due her

case, ITherefore, to of this woulddictum in Soule the factsapplying the
and, consequently,vehiclenot a “hit-and-run”hold that the taxicab was

rulingof in to theerred as a matter lawwould that the trial courtconclude
Co., 772, 774-75v. Farmers Ins. 572 N.W.2dcontrary. Lhotka IllinoisCf.

1998) (accident(Minn. stoppednot “hit-and-run” where driverApp.Ct.
insured, attemptno toaccident, injuryabout to madeafter inquired

not injured);sheonlyleft after insured asserted wasidentityconceal and
(Ill.331,Co., App.682 N.E.2d 335-36 Ct.v. Firemen’s Fund Ins.Muller

(insured because,1997) coverage provisionentitled to under “hit-and-run”
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among things,other she bywas rendered unconscious accident and was
therefore not to driver).able obtain identifying information from other But
see (Mass.Commerce Co. Mendonca, 43, 45-47Ins. v. 784 N.E.2d App. Ct.
2003) (vehicle “hit-and-run” under uninsured provisionmotorist in
passenger’s policy where driver andstopped spoke with ofdriver vehicle in
which passenger was riding but left without first providing identifying
information, and passenger not injured).aware she was The majority’s

is,conclusion case,on the offacts this contrary to commonly acceptedthe
meaning of the phrase “hit-and-run” that we previously articulated in
Soule.

Because I would hold that the intaxicab this case was not a “hit-and-
vehicle,run” I would, basis,on that conclude that plaintiffthe is not

to However,entitled UM coverage. although the trial court rulingerred in
that the vehicle,taxicab was a “hit-and-run” I would not reverse because

court,the trial for wrong reason,albeit the also concluded that the plaintiff
was not entitled to UM Incoverage. Laura, 628,See re Estate 141 N.H.of

(when(1997)633 trial court reaches result,correct onbut mistaken
grounds, this court will sustain ifdecision valid alternative grounds

it).support Thus, I would affirm the trial court’s ofgrant summary
judgment to Progressive and summarydenial of judgment to the plaintiff.

IAccordingly, dissent.

J.,DALIANIS, joins in the dissent.


