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Prwnier, Prolman, P.A.,Leonard & of Nashua A. Prolman on{Andrew
the memorandum and fororally), plaintiff.the

Bossie, Hodes,Kelly, Wilson, P.A.,Buckley & of Manchester E.{David
LeFevre orally),on the brief and thefor defendant.

BRODERICK, defendant, (Town),TheC.J. Town of Hudson appeals from
J.)an Superiororder of the Court (Groff, vacating a ofdecision the

(ZBA).Zoning AdjustmentHudson Board of The ZBA denied a variance
plaintiff,to the Vigeant,Leonard from the road requirementssetback and

exceptiondenied a for aspecial temporary encroachment into a wetland
(1)buffer zone. The Town argues that the trial court erred in: neglecting

to independently address requirementeach for a thatvariance the ZBA
(2)found plaintiffthe failed to satisfy; failing to consider whether the

(3)of“intensity” proposed project reasonable;the was concluding that the
ZBA improperly denied an area variance for a five-unit multifamily
dwelling when the ZBA granted a use variance for a two-family dwelling;

(4)and thatconsidering neighboring structures than fiftywere less feet
from Windham Road. We affirm.

The following supported by 2002,facts are the Inrecord. October the
plaintiff an applicationfiled with the ZBA for an aarea variance for five-
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unit, inRoadat 69 Windhamto be constructeddwellingmultifamily
or agarageabyunits connected eitherHudson, with the individual

Multifamilya Business District.zoned aspropertyThe isporch.screened
three or moreordinance aszoningin thedefined Town’sdwellings,

in a Business District.units, permittedare a usedwellingattached
narrow, lotmostly rectangularlong,is aof landparcelThe

end, constituting129feet at its widestlong byfeet wide770approximately
boundary byalong southerlyThe land is its1.6 acres. boundedabout
byeasterlyand Windhamalong northerly boundaries111 and itsRoute

fromsetback Windhamfifty-footordinance azoning requiresRoad. The
However, an offrom 111. areasetback RouteRoad a fifteen-footand

bycreatedboundary,the which waspresent along southerlyiswetlands
ditch.drainagefailure to maintain theRoute 111 anddrainage from

wetlands,fromsetbackzoning requires fifty-footaBecause the ordinance
instead of fifteen feet.actually fifty111 is feetthe setback from Route
fifty-footfrom the setback to allowfor a varianceplaintiff appliedThe

Road for athirty of andto to within feet Windhamconstruction extend
into thea of ten feetpermit temporaryto encroachmentspecial exception

13, 2003,February publicazone construction. Onduringwetlands buffer
The ZBA votedapplication.the plaintiffswas held onhearing

on that thegroundsfor a varianceunanimously deny requestto the
ordinance, therethe of the thatspiritnot consistent withapplication was

ofthat would be a diminutionhardship,no of therewas evidence
tocontrary publicthat it thesurrounding values and would beproperty

request for aunanimously denyThe to theinterest. ZBA also voted
exception.specialwetlands

a realattachinga a letter fromrehearing,filed motion forplaintiffThe
would haveexpressing opinion developmentthe that theappraiserestate

ZBA aproperties.on of The deniedimpact surroundingno the value
toappealed superiorand the the court.rehearing plaintiff

view,a trial that the ZBA’sFollowing hearinga and the court found
thefor a variance from setbackplaintiff’s requestdenial of the

Theand must be set aside.”requirement “is unlawful unreasonable and
in Simplexhardship adoptedofapplied unnecessarycourt the test

(2001), thatrecognizing145 N.H. 727Technologies Newington,v. Town of
themdeprivesthat ordinanceapplicants longer zoning“no must show the

Rather, that the use forany theyof use of the land. must showreasonable
uniquetheconsidering property’sa is reasonabletheywhich seek variance

(Citation omitted.)in its environment.”setting
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The trial court noted that the proposed multifamily development is a
permitted for propertyuse the under existing zoning and that “[d]espite

impactits on the neighborhood,residential the permittednature of its use
provide denycannot toany addition,basis the variance Inrequest.” the

justcourt found that the lot is unique, not in its setting, verybut in its
character and The court “Itdescription. stated: would be difficult to

any permittedenvision reasonable parceluse which could be made of this
of Any permittedreal estate. ofreasonable use this real estate would
probably at least similar fromrequire relief the setback requirements.”

courtThe also found that there was no evidence that the surrounding
property adverselyvalues would be byaffected the variance.

The court concluded:

street requirements[T]he setback and the buffer zone setback
requirements interfere with the petitioner’sreasonable use of the
property considering unique settingthe of the itsproperty in
environment. No fair relationshipand substantial exists between

general purposesthe of the zoning ordinance and these setback
on property.restrictions this is noThere evidence that theeither

or special exception injurevariance the publicwould the ofrights
others.

The thatCourt finds the Board’s thatfindings applicationthe
Ordinance,is not consistent spiritwith the of the that there nois

of hardship,evidence that the values of surroundingthe
diminished,properties have been and that grantingthe of this

contraryvariance is publicto the interest supported byare not
any evidence.

The trial court must all findingstreat factual of the ZBA primaas
(1996).lawful and reasonable. RSA 677:6 The toparty seeking setfacie

theaside ZBA’s decision the of proofbears burden on appeal to the trial
“However,court. Id. the trial maycourt set aside a ZBA if itdecision finds

by the of probabilities, court,balance based on the evidence before the that
the ZBA’s decision Simplexwas unreasonable.” Technologies, 145 N.H. at

uphold729. We will the trial court’s decision on appeal unless it is not
supported by the is legallyevidence or erroneous. Bacon v. Town of

(2004).468,Enfield, 150 N.H. 471 Our inquiry is not whether we would
found,find as the trial court but rather whether the evidence before the

court reasonably supports its offindings. findings“[T]heId. the trial court
discretion,are particularlywithin its sound awhen view has been taken.”

(1995).Husnander ofBamstead, 476, 479v. Town 139N.H.
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variance, five criteria:must meetapplicanta anorder to receiveIn
interest; (2) specialthe(1) contrary publicnot be tovariance willthe

of theof the provisionsa literal enforcementsuch thatconditions exist
(3) isthe variance consistentunnecessary hardship;will result inordinance

(5)(4) done; theordinance; justice is andsubstantialspirit of thewith the
RSAsurrounding properties.the value ofwill not diminishvariance

Board, 1231(b) 2004); City ZoningManchesterRyan v.674:33, (Supp. of
we have(1983). past years,over the several170, 173 In decisionsN.H.

unnecessary hardship standard.to theclarifyattempted

variance, hardshipthat in a theSimplex, recognized seekingweIn
adoptedweAccordingly,to meet.the most difficulthad beenrequirement

theunnecessary safeguardto betterhardshiptest ofa less restrictive
properlyto more balance thoselandowners andof allrightsconstitutional

145N.H. atSimplex,of Seenecessity zoning ordinances.rights against the
restrictsshowing undulya an ordinancethatrequireRather than731-32.

land, unnecessarycouldfor a variance establishapplicantsof theirthe use
(1) propertyto theirapplieda asproof zoningthat: restrictionhardship by

considering theproperty,use of thewith their reasonableinterferes
environment; (2) no fairin anditspropertyof theunique setting

of zoningthegeneral purposesexists therelationship betweensubstantial
(3) variancethe and theproperty;and restriction onspecificordinance the

or of others. Id.injure public private rightsthewould not

in Boccia v.unnecessary hardshipthe standardfurther refinedWe
(2004),85, between usePortsmouth, distinguishing90-92City 151 N.H.of

toapplicantA use variance allows thearea variances.variances and
“Because thezoning prohibits.undertake a use that the ordinance

according tozoning is of landpremise segregationof laws thefundamental
zoningto of auses, integritya threat thepose greatervariancesuse

(Dalianis JJ.,Bacon, Duggan, concurring150 at 477 andN.H.scheme.”
a of or morecontrast, is relaxation one“In the area variancespecially).

the character ofand does not alterpermittedincidental limitations to a use
ordinance.” Id.bymuch a use not thepermittedthe district as as

omitted).(quotation

unnecessary hardshipof thethat a further modificationRecognizing
variances, adoptedwe twowas in the context of areaappropriatestandard

(1) an area variance issatisfy:that must whetherapplicantfactors an
thegivenuse of theapplicant’s proposed propertyneeded to theenable

(2) sought bytheof the and whether benefitspecial property;conditions
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the applicant bycan be achieved some other method reasonably feasible
pursue, Boccia,for the to other than anapplicant area variance. 151 N.H.

at 94.
factor,Regarding explainedfirst thatthe we the notlandowner need

show that a Rather,without variance the land would be valueless.
use,that a“assuming plans permittedthe landowner’s are for specialbut

of it orproperty impossibleconditions the make difficult complyto with
restrictions,applicable orsetbacks other then the area variances might be

necessary perspective implementfrom a topractical proposedthe plan.”
factor,Id. at Regarding92. the second the question is “whether is athere

orreasonably feasible method methods of effectuating proposedthe use
the for atwithout need variances.” Id. 98. an“[W]hether area variance is

required to anavoid undue financial burden on the landowner” is
bydetermined a of an“showing adverse effect toamounting more than

not, however,mere inconvenience.” Id. The applicant is required to show
that “without the variance the land will be orrendered valueless incapable

producingof a reasonable return.” Id.
Both parties in the us request guidancecase before in applying the

Boccia unnecessary hardship tofactors this area variance application. As
factor,to the first anwhether area variance is needed to enable the

applicant’s proposed use of the property given specialthe conditions of the
theproperty, questionsTown whether the reasonableness of the proposed

factor,use is to be taken into account. As to the second thewhether benefit
sought theby applicant bycan reasonablybe achieved some method
feasible for the toapplicant pursue, than variance,other an area the
plaintiff questions whether the ZBA can anrequire agreeto to aapplicant
different or anacceptvariance alternative for property,use the such as

fewer ofbuilding units thanmultifamily housing applicantwhat the is
proposing.

itWe hold that is underimplicit the first factor of testthe Boccia
that proposedthe use must be reasonable. When an area variance is
sought, the proposed project is topresumed be if it is areasonable
permitted use under the Town’s Inapplicable zoning ordinance. the case

us,before it is permissible for the plaintiff multifamilyto build five units of
hishousing property.on permissibleOther uses in a Business District

include,under zoningthe ordinance for example, an automotive service
station, laundromat, establishment,and arepair a retail a home orfuneral

determined, however,a warehouse. plaintiffThe multifamily housingthat
was, uses,of permittedthe the appropriatemost for the Ifneighborhood.
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ZBAtheallowed, not be denied becausemayan area varianceuse isthe
that the proposedof the Givenproperty.useproposedwith thedisagrees

reasonable, the issuepresumptivelythusis andpermitteduse in this case
multifamily dwellingfivethat tohas shown buildplaintiffwhether theis

variance, thegiven property’sto anecessary setbackit is obtainunits
in environment.setting itsunique

Boecio, test, must nothere befactor of thethe secondUnder
tohas determinedto achieve what beenapplicantfor thewayreasonable

determination, themakingIn thisuse without a variance.a reasonablebe
ofexpensetheconsideringthe relativeon landownerfinancial burden

case(remandingid. at 94-95must considered. Seeavailable alternatives be
alternative methodsreasonablywere feasiblewhether thereto determine

hotel, orunderground parkingof asuse suchimplement proposedto
variances).structure, need for areato that would obviateadditional level

dwellingof feweran alternative useuponThe ZBA focused whether
variance, however, theof an areawas more suitable. In the contextunits

thedifferentlycan from whatpropertythe be usedwhetherquestion
not(sixty-roomat 95 hotelis not material. See id.applicant proposedhas

100-roomopposition applicant’s proposedin topresentedalternativeviable
hotel).

findings, plaintifftrial conclude that the hasuponBased the court’s we
Boecio, for an Thehardship criteria area variance.satisfied the two

that, setting in itsgiven property’s uniquetheplaintiff has shown
toenvironment, to variance build fivenecessaryit is obtain a setback

plaintiffsThe trial court found that the lot “ismultifamily dwelling units.
very description.”in its in character andjust setting,not but itsunique,

zone,theRoad and wetlands bufferBecause of the setback from Windham
onlythat would be an area ofrecognizedthe trial court “there

(25)(20) feet in and thantwenty twenty-fiveto width lessapproximately
concluded,the “Itin which could be As courtlength developed.”200 feet

any permittedto use which could bewould be difficult envision reasonable
of of realmade estate.”parcelthis

that noThe the conclusion there is reasonablesupportsevidence
apermittedfor to achieve the use without variance. Weway plaintiffthe

thatpermitted specialthat use a use andplaintiff’s proposedhold the is
impossible to with theproperty complyof the make it setbackconditions

practical standpoint, necessarya an area isFrom variancerequirements.
Id. at 92.implement proposed plan.to the
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arguesthe Town that trialAlthough neglectedthe court to
independently address arequirementeach for variance the ZBAwhich
found the failed Aplaintiff satisfy, reject position.to we this complete
reading of the court’s orderwritten reveals that the court did address each
of the applicable criteria.

Affirmed.

Nadeau, Duggan, JJ.,Dalianis and concurred.
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