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not threedid exceedcase, length of deliberationsIn the totalthis
thatjury instructiongavetrial the deadlockedhours. The courta halfand

Jordan, 50. The record is unclearN.H. atin v. 130Statewe endorsed
to theforeperson’s inquiryof thejuror was awarethe hold-outwhether

notto clerk was sentThe thejuror. posedquestiona substituteclerk about
ninetyfor an additionalwriting. juryin The deliberatedthe courtto

upon the recordBasedreceiving Jordan instruction.after theminutes
ofdenial the defendant’sus, that trial court’ssaywe cannot thebefore

a mistrial was error.motion for

Affirmed.
Duggan Galway, JJ., concurred.Broderick, Dalianis, andC.J., and
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ofOffices,McRittrick Law North Hampton Joseph McKittrick on{J.
the brief fororally), petitioner.and the

Nourie, (DoreenP.A.,& ofWiggin Manchester F. onConnor the brief
and fororally), respondent.the

BRODERICK, respondent,C.J. The Nyhan, appealsWilliam J. an order
J.){Maher,of the Family followingBrentwood Division Inremand. See the
(2002).NyhanMatter and Nyhan, 147 N.H. 768 affirm.Weof

2000,The Infollowing undisputed. Julyfacts are the trial court issued a
id.divorce decree. See at 769. The decree inprovided, part,relevant that

petitioner,the K. toJoyce Nyhan, was receive of fromproceeds45% the
respondent’sthe sale of the EnglandOffice Environments of New

(OENE) stock, and the was torespondent receive 55%. The OENE stock
proceedssale onlywere the marital asset that trial soughtthe court to

on equitable,divide an rather than an Inequal, basis. addition to being
pay petitioner assets,ordered to the her ofshare the OENE the

respondent was ordered thepay petitionerto a fixed sum of money to
equalize parties’the of the remainingdistribution assets.

The respondent filed a motion to reconsider the decree and did not pay
petitionerthe her share of the OENE assets. See id. The petitioner filed

several motions before the trial court on respondent’sruled the motion to
reconsider, aincluding for on ofrequest interest her share the OENE

id. trial grassets. See The court anted the petitioner’s amendingrequest,
2004)the divorce decree to pursuantaward interest to RSA (Supp.336:1

incompensation delay distributingas for the the marital due toproperty
respondent’sthe post-decreeboth motions and ofpossibility appealthe an

to this See at respondentcourt. id. 769-70.The id.appealed. See at 770.
held,NyhanIn we among other thatthings, statutory interest under

(2004).336:1 did applyRSA not to divisionsproperty under RSA 458:16-a
id. at Accordingly, portionSee 771. we vacated ofthe the divorce decree

awarding petitioner 336:1,the interest under RSA and remanded the case
to the courttrial to determine whether interest should be awarded under

458:16-a, so,if equitableRSA and at what rate to achieve an ofdivision the
marital 772.assets. Id. at

multi-day concluded,Before the remand hearing petitionerthe filed a
prohibit bymotion to the further ofdissipation respondentassets the and

2003,for other In Septemberrelief. late the trial court issued an interim
order, on“based that which was ofundisputed during portionthat the
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inprovided,The order relevantalready conducted.”hearing[remand]
part:

petitioner originallywasbackground,of theBy way brief
thisThe thatparties agreeof assets.awarded 45% certain

$2,000,000of18, date,To$4,600,000 of 2000.Mayamount is as
topaid petitioner].[theaward hasthis been

18,Mayinterest fromthat an award ofAlong arguingwith
toargues that duenot the alsorespondent2000 is equitable,

$1,792,309.anotheroffsets, petitioner onlythe is owedcertain
isan of interestobjects and that awardarguespetitionerThe

addition,in she owed another[that]in case and isthisequitable
$2,600,000.

addressedfinallythe interest will besurroundingissueThe
However, theevidentiary hearing.of thefollowing the remainder
evidence hastestimonyhis own andthroughrespondent,

$1,792,309. that thepetitionerthe Givenconceded that he owes
inmoneyof thelost sumsalready significanthasrespondent

decree, is concernedoriginal the Courtstock market since the
May of 2000 will bepetitionerowed to the sincemoneythat the

thesuch, the ORDERS thatif action not taken. As Courtlost is
(10)$1,729,309 the tenpetitioner... to withinrespondent pay

notice of thisFamilythe of Division’s Order.days of date the

order,to the interimThe moved the court reconsiderrespondent
(1) assets, 18,Mayof certain as ofagreehe did not that 45%arguing that:

(2) partialto a2000, $4,600,000; authoritythe court lacked orderwas
prior to theof other than the marital homesteadpropertydistribution

(3)decree; an unsustainableof a the trial court committedissuance final
$1,792,309orderingin him to thepay petitionerofexercise discretion

he toevidence of whether was able dodays hearingwithin ten without first
(4)so; in onruling hearingand the trial court that the remand waserred

interest, obligatedthe toto the of because court waslimited calculation
into an as directedequitableconsider all relevant factors reach result

Nyhan.
2003,16, trial issued its final order relative toOn December the court

respondent’sin it the motion forhearing,the remand which denied
reconsideration, of petitionerthat an award interest to the wasand ruled

$6,000 perherrespondent payingnot warranted the had beenbecause
order,in and had also beenalimony existing temporarymonth under the

for her healthcare insurance. The court stated:paying
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The offsets notremaining argued by respondentthe have swayed
adjustthe Court to further the division of ofassets determined as

18,May petitioner $2,600,000.2000. The is owed another As
above, the ofrespondent already significantnoted has lost sums
inmoney originalthe stock market since the decree. The Court

was and continues to that moneybe concerned the owed to the
such,petitioner May respondent herebysince 2000 As the is[sic].

$2,600,000payORDERED to the the sum ofpetitioner within
(10)ten thedays of Clerk’s notice of this ORDER.

Finally, the trial court ofgranted petitioner’scertain the torequests
prohibit the fromrespondent dissipatingfurther marital assets. The
respondent’s denied,tomotion reconsider was and this appeal followed.

court, remand,The respondent contends that the trial on committed
First,several argueserrors. he that the trial impermissiblycourt

narrowed the ofscope hearingthe remand toby refusing consider the
againstsame thatexpenses weighed an award of to petitionerinterest the

againstas credits to the respondent the amount he petitionerowed the for
proceeds. Second,the OENE he contends that the trial court committed

inlegal calculatingerror petitioner’sthe numerical value of the 45% share
Third,of the proceeds.OENE he thatargues the trial court committed an

ofunsustainable exercise discretion hisand violated State and duefederal
process itrights petitioner’s prohibitwhen ruled on the motion to further

ofdissipation first affording hearing.assets without him a Finally, he
asserts that the trial court lacked authority to order him to pay the

$2,600,000petitioner within ten thedays of clerk’s notice of its remand
order, inand failed to consider the equities ordering him to do so.

first respondent’sWe address the argument scopeto the ofrelative
the In Nyhan,remand wehearing. stated:

case,In this the trial court’s imposition of underinterest RSA
336:1 exceeded the ofactual rate interest uponearned the

proceeds. Further,OENE it appears from the record that the
trial court not equitable factors,did consider other anysuch as
tax liability respondentthe incurred upon the interest earned

proceeds.from the It mayOENE well been appropriatehave for
the trial court to propertyamend the distribution to account for

However,the time value of tomoney delay.due to the extent the
336:1,trial court applied Therefore,RSA it an ofwas error law.

decree,we vacate portion amended,this of the divorce as and
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theto determine whetherevidentiary hearinganremand for
so,and, whatin this case is warrantedimposition interest ifof

equitableto achieve ana rate in orderconstitutes fair
marital assets.thedistribution of

added).(citations omitted; respondentTheemphasisat 772 secondId.
in torefusingas a ofthe trial court erred matter lawmaintains that

credit for andalimonyhe to an offsetconsider was entitledwhether
order, and for half ofmade thepayments temporaryhealthcare he under

care, extracurricularhe for the education andexpensesthe incurred
andappealof his firstduring pendencyof his theactivities children

indisagree. Nyhaninstructionsproceedings.remand Oursubsequent We
ofcourt, remand,for to address the narrow issue whetherthe trial onwere

and, so,if what rate ofcase to determineinterest in this was warranted
of the marital assets. Id.equitableresult in an distributioninterest would

for,instruct, or the trialnot, argues,as the intendrespondentdidWe
remand, required adetermine, equitieson whether thecourt to

theof marital assets.redistribution
initialMoreover, challengein not the trialrespondent appealthe his did

Rather, onlyhe that thearguedof marital assets.court’s distribution the
401(k)IRA andin a for certainsettingtrial court erred valuation date

accounts, ruling petitioner’sinterest on theawarding petitionerthe and
Thus,Id. the trial court’suntimely decree motions. at 769.post-divorce

challenged anyof notparties’initial the marital assets was anddistribution
attempted untimely.contest now is

inargument that the trial court erredrespondent’sWe next address the
of thepetitioner’sthe dollar value of the 45% share OENEcalculating

on theproceeds. parties presented expert testimony duringBoth this issue
agreed that 45%hearings, parties’ experts petitioner’sremand and the the

$4,692,810. respondentof proceeds equaledthe OENE Theshare
the trialdisagreed experts, providewith but was unable to the court with

petitioner’she to the calculation of the share ofwhat believed be correct
the proceeds.OENE

fact,court, finder the to evaluateThe trial as of has discretion
reject incredibility may testimonywitnesses’ choose to their whole orand

Merrimack,in part. Society Hill at Merrimack Condo. Assoc. v. Town of
(1994).253, of“Credibility question139 N.H. 256 of witnesses is a fact and

finding clearlywill not overrule the trial court’s decision unless the iswe
unsupported by Here,or the evidence.” Id. the trial court’serroneous

petitioner’s proceedsof the of the was amplycalculation 45% OENE
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by of two and notsupported testimony expert clearlythe witnesses was
find no inAccordingly,erroneous. we error the trial court’s calculation.

respondent’sWe now to the that trialargumentturn the court
committed an exercise of discretion hisunsustainable and violated State
and federal due when it hold aprocess rights hearingdeclined to before

on the toruling petitioner’s dissipationmotion further ofprohibit assets
and for other Assuming, deciding, respondentrelief. without that the was

motion,to hearing petitioner’sentitled a on the our ofreview the
oftranscripts hearings respondentthe remand that amplereveals the had

opportunity present argumentto andevidence relative to this motion.
Specifically, transcriptthe of the hearingremand reveals that the trial
court 150pages respondentheard over of from thetestimony before ruling

petitioner’s motion,on respondent’s testimonythe and that the included
of Accordingly,detailed discussions his finances. find nowe constitutional

orviolation unsustainable exercise of discretion.
Finally, we consider respondent’s argumentthe that trialthe court

$2,600,000erred in him to theordering pay petitioner within daysten of
outset,the the 16clerk’s notice of December remand order. At the we note

that the has not made inrespondent compliancethe the trialpayment with
Thus,court’s order. we respondent’scould dismiss the onargument this

(whereDeMauro, 478, (2002)issue. See DeMauro v. 147 N.H. 482 party
consciously deliberately disregardedand trial court order that bears

on fordirectly partyissue which seeks relief on courtappeal, maythis
dismiss). However,exercise discretion and in casethis we exercise our

indiscretion favor of ofaddressing argument.the merits the respondent’s
respondentThe thatcontends the trial court forerred two reasons.

First, he asserts the courtthat trial lacked underauthority RSA 458:16-a
to himorder to make the payment his tonotwithstanding right appeal.
Second, argueshe that the trial court faded to act itequitably because did
not himallow to be heard on whether assets to makeliquidating the

paymentordered compromise abilitywould his to maximize returnthe on
assets,the or whether theliquidating assets would force him to sell his

home, thus toaffecting ability jointhis continue exercising custody of his
children.

to respondent’sAs the first argument, we that a trialagree court’s
toauthority marital inpropertydivide the context of divorce proceedings

is by However,conferred statute. See RSA 458:16-a. that proposition does
not the ininquiry,end for is thenothing preventingthere statute a trial
court from an Rather,order such as the one at inissuing issue this case.
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athat “[w]hensimply providesof the statuteportionthe relevant
equitableandecreed, maythe court orderismarriageof adissolution

Here, a458:16-a, II. decreeparties.”the RSAof propertydivision between
and, remand, againamended, requiringon amendedissued, appealedwas

the$2,600,000 ten ofdayswithinpetitionertherespondent paythe to
actingnottrial court wasAccordingly,of thenotice the order.clerk’s

ofpartin the order asstatutory authority issuingscope of itsoutside the
property.of the maritalparties’its divisionequitable

our casein accord withthe trial court’s order wasalso conclude thatWe
thebyissuedGenerally, a decreepropertyto distributions.relatinglaw

is Rollinsjudgment timely appealif a taken.gonot to finaltrial court does
Thus, the6, (1982); 74. inRollins, also Ct. R.122 9 see SUPER.v. N.H.

aandgo judgmentnot toappeal, a final decree doestimelyevent of a
However, it isRollins, 10.in 122 N.H. atremains effect.temporary decree

settled thatlaw

notprimfrom a nisi court doesto this Courtappeal[a]n
court, norin the trialnecessarily stay proceedingsall further

in whichpowerof all thestrip proceedingit said court overdoes
The trial court act with referencemaythe has been taken.appeal

of,subject affecting,the matter or therelatingto not tomatters
necessaryand decrees as bemaymake such ordersproceedings;

matter thepreservation subjectthe and theprotection ofoffor
necessary for themayand it do thatappeal-, may anything be

Court, ofof case in this or in furtherance thepresentation the
taken,But, operationan is it affect theappeal. appealwhen does

order,of or decree from which thejudgmentor execution the
taken,is and matters therein. After theappeal any embraced

this theappeal perfected,has been Court is vested with exclusive
subjectjurisdictionand over the matter of thepower

of courtand the and control the lowerproceedings, authority
suspended.theretowith reference are

Trial CourtprohibitThe rule stated above does not thegeneral
collateral, orsubsidiary independentfrom on matterspassing

adequate authoritythe case and the Trial Court hasaffecting
the statusjurisdiction preserve quo.and to

(1966)446,Munnis, (quotationv. 107 N.H. 447-48 andRautenberg
added). Further, in ofomitted; emphasis alimonythe context andcitations

positionis therecognizedhave that the trial court in bestsupport,child we
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to the parties’ duringassess circumstances an appeal and to fashion its
Nicolazzi, 694, 696-97(1989).v.orders Nicolazzi 131 N.H.accordingly.

appropriateWe find it to apply principlesthe set forth in Rautenberg
doing so,and Nicolazzi to the case. Ininstant we conclude that the trial

court did not in orderingerr the torespondent pay petitionerthe
$2,600,000 daysten of the ofwithin clerk’s notice the remand order. The
trial court conducted a remand thathearing lasted three days, during
which respondentthe testified in detail about his current financial
situation and havingadmitted to lost a significant moneyamount of in the

market,stock funds that hadincluding been allocated to the petitioner.
circumstances, court,Under these the trial in ordering respondentthe to

pay $2,600,000,the petitioner attempting preventwas to further
ofdissipation assets to which it petitioner entitled;believed the inwas

essence, the trial was an attempt preservecourt’s order to the status quo
by protecting preservingand the :funds.

Furthermore, disagree respondent’swe with the contention that the
trial court to equitably ordering respondentfailed act in the payto the
petitioner. contrary,To hearing days evidence,the after three includingof
direct testimony respondentfrom the toas his loss of funds that he

were, mind,admitted in his petitioner,allocated to the we conclude that
the trial court considered equities properlythe and concluded that the

inequities weighed favor of an immediate of totransfer funds the
petitioner.

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.


