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children, thatwho testifiedtheof Betourne and defendant’stestimony Ms.
Moreover, theinto the house.in after the defendant shotwere fearthey

...of this case andon “the factsto a verdictwas instructed arrivejury at
Smith,v.at See Stateany sympathyand all.”prejudice... withoutwithout

(2003) to thejuries presumedare follow693, (stating697149 N.H.
court). therefore, court’s decisionthe trialuphold,theof Weinstructions

of anor a declarationcurative instructionneither an immediatethat
denial of thethe trial court’snecessary, conclude thatwas andmistrial

Seeexercise of discretion.motion was not an unsustainabledefendant’s
(2002).Hall, 671, 675v. 148 N.H.State

Affirmed.

Duggan, JJ.,Nadeau, concurred.Broderick, C.J., and Dalianis and
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(PatrickDonovan, brief),Hatem & of E. onSalem Donovan the and
Hartson, (,JonathanHogan L.L.P., Washington,& of D.C. A. Constine
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Nadeau, This case us onJ. comes before an order certificationof of two
questions byof law the District forUnited States Court the District of

C.J.).(Barbadoro,New Hampshire We answer questionsboth in the
negative.

The district court’s order theprovides following facts. The plaintiffs,
(CMC), Carrier, M.D., Jurado,Catholic Medical Center F. MiguelCharles

M.D., Physician Associates, Inc.,and Catholic Medical Center Practice
brought declaratory judgment against defendant,a action the Executive

Inc.,Risk Indemnity, seeking coverage under an policyinsurance CMC
purchased from the The policydefendant. was a policyclaims-made

2001,1, 1,effective from 12:01 a.m. toAugust August12:01 a.m. 2002. The
policy claims made theagainst policycovers insured theduring period and
claims expiration policymade after of if givesthe CMC written notice of
those potential claims to the before expirationunderwriter the date.

31, 2002,On July managerCMC’s risk noticesforwarded of seven
potential to byclaims the claims manager Expressdefendant’s Federal
Priority Overnight delivery. 1,2002,The notices were on Augustdelivered

a.m.,at just expiration9:03 over nine hours after of policy period.the The
coverage potentialdefendant denied for the seven claims because notice

was not during policy period.received the
partiesThe filed for summarycross-motions onjudgment the notice

issue in court.district The district court has certified the following
questions to this court:

1. provisionDoes an insured a in acomply with claims-made
insuranceliability policy givethe torequiring insured written

that inmaynotice of acts result future the policyclaims before
if theexpires insured sends written vianotice Federal
while inExpress policythe is effect but notice is notthe
until after policy expires?received the

no,2. If questionthe answer to 1 is is the insured nevertheless
ifcoverage compliesentitled to the insured substantially with

the requirementnotice and the insurer notdoes suffer
as a result ofprejudice the late notice?

questionThe first certified us to therequires interpret policy at issue.
“The of ofinterpretation policy language questioninsurance is a law for
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103, 105N.H.150Lloyd’s Syndicates,Ins.v.court to decide.” Godboutthis
in aomitted). terms are not defined(2003) disputed“Where(quotation

standard,objectiveanapplywejudicial precedent,or by Statepolicy
in thepersona reasonablein and as wouldconstruing terms contextthe

reading of theinsured, than a casualupon moreof the basedposition
610,147 N.H.Corp.,Ins.Lawyersv. Titleas Pancioccoa whole.”policy

anpossible,is and(2002). interpretationreasonable“If more than one613
ambiguitythe contains an and willpolicyprovides coverage,interpretation

not, however, amazingperformWe willthe insurer.againstconstruedbe
Bakeambiguous.”to find Federalof a termgymnasticsfeats linguistic

(1999)40, 42 andCo., (quotation144 N.H.Farmingtonv. Cas.Shop
omitted).citation

policy’swith the noticecompliedfirst thatplaintiffs theyThe contend
in policyis not thephrase “givesthe ... notice” definedbecauseprovision

ofdelivery writteninterpreted to include the insured’sand “should be
theexpiration of the with reasonableday policyclaims notices the before

followingthethey by the insurerexpectation that would be received
ambiguous andAlternatively, argue phrasethat the ismorning.” they

defendants,of on othercoverage.in favor The theinterpretedshould be
hand, policyof the theplain meaningthat the andcontend under

law, it isgivencase is not until received.prevailing notice
phrasetheyet opportunity “givenot the to construeWe have had

in innotice” this context. We note that Americanprecisely Employers
434, (1958), in the ofv. 101 N.H. 436-37 contextSterling,Insurance Co.

policy,was we assumed withoutpresumablywhat an occurrence-based
givennotice of an was received thebydiscussion that occurrence when

Nevertheless, plaintiffs point policyinsurer. the out that the nowhere
givean act or toexpressly mightstates that notice of occurrence that rise

pointthe further outduring policy period. Theya claim must be received
provisionsthe in otherpolicy policythat does use the term “receive” and

inby using “give” provisions,contend that and “receive” different the
the to communicate“presumablydefendant intent different[had]

objectives requirements.”and
hand,defendant, aThe on other notes that common definition ofthe

possession, arguesinto and that common“give” put “[i]nis to another’s
pointsand It also outusage, ‘give’implies receipt.”the word both offer

the for the of notice in some sections andpolicy provides “giving”that
others, mailingnotice in that notice and it are“mailing” implying givingof

thenot same.
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We that we are not touponnote called the terminterpret “give” in
isolation; rather, we inpolicy Panciocco,construe terms Seecontext. 147

Here,N.H. at 613. we must the meaning phrasedetermine of the “gives
the Underwriter written notice.” We believe the term “notice” itself

receiptconnotes of Furthermore,the information. the implication of
receipt is stronger “give”even when the terms “notice”and are taken
together:

given”term “written notice be with[T]he shall carries it the
ofimplication receipt delivery. meaningor ... ofOne the verb

transfer;“to“give” is deliver or to hand ...over.” Notice is
orknowledge legallyinformation equivalent knowledge,to

to inbrought partyhome the notified immediate connection with
the tosubject not,which the notice relates. It is therefore the

notice____the of thatsending, receipt,but a letter will constitute

FidelityBaldwin v. of N.Y., 951,Phenix Fire Insurance Co. 260 F.2d 953-­
(6th 1958) omitted).(quotations,54 Cir. and ellipsescitation This accords

Anderson,with the common law rule in v.stated 989 P.2d 818Grenfell
(Mont. 1999):

merely“Where a or rule states thatstatute written notice must
itgiven, statingbe is to is notgiven, enoughwithout how be it

words,that the notice is mailed. It alsomust be received. In other
received,the date of the is the dayeffective notice it is rather

daythan it is appliesthe mailed. The same rule in the case of a
contract, provisionsin the absence of express contrary.”to the

(1989)).§Id. at 825 58 Am. Jur. 2d Notice 35(quoting We conclude that
the ...phrase “gives unambiguousnotice” is and thatrequires the notice
be received in order to be effective.

plaintiffsThe nevertheless that weargue interpret policyshould not the
a rightsin manner that would cause a forfeiture of their under the

“ftjhis will,contract. They possible,contend that court where avoid
in thatconstruing a contract a manner leads to andharsh unreasonable

mercy Thomas,results or one at ofplaces party the the other.” Thiem v.
(1979).598,119 N.H. 604

position ambiguousWere we in a to policy language,construe we would
anindeed orprefer interpretation that avoided harsh unreasonable

However,results. while we “the to andutyhave construe insurance
manner,contract in a not byare]reasonable free to rewrite its terms[we

giving meaning theythem a which never v.had.” Consoli Insurance
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in(1951). Harboragree with the court224, 226 We97 N.H.Company,
178,Ass’n, P.2d 181559Automobilev. United ServicesCo.Insurance
clear,are itand intent1976), meaning(Ariz. policy’sthat “when aApp.Ct.

none existambiguitiesto create wherethe of the courtsprerogativenotis
to harsh results.” The samein avoidattemptingthe contractor to rewrite

a to avoid a result claimedpolicyto toattempts rewriteappliesprohibition
Ins.Ass’n AetnaPolice v.St. Louisunreasonable. Seeto be LifeRelief

1941).(Mo. that782, Because we concludedApp.Ct.Co., 154 787S.W.2d
toinvitation construeplaintiffs’we theunambiguous,is declinepolicythe

outcome.is an unreasonabletheyavoid what contendpolicythe to
in aquestion“the ispolicythe fact thatplaintiffsThe further assert that

ofordinary policyrulesnullifynot theform does‘claims-made’
in thisthat time is of the essencethey denySpecifically,construction.”

policy.it is a claims-madesimplycontract because
contract,in aalthough certainnot of the essence atime is made“When

thecompletion,for treatsstipulated equityof is the contract’speriod time
essential____” Fowler,v. 118rather Leavittlimitation as formal thantime

(1978). to541, 543 rule, not be of thegeneral“As a time is consideredN.H.
v. Dickey,it is.” Maillouxspecificallythe statesessence unless contract

(1986). however,62, phrasenot that the exactrequired,66 It is129 N.H.
used;is of the essence” rather:“time be

intime the anis of essenceorder to determine whether[I]n
test,not butthe of fact should use a mechanicalagreement, trier

in ofparties lightthe of the theshould determine intent
circumstances,surroundingallinstrument itself and the

words, actions, ofinterpretationthe and theirincluding parties’
agreement.

omitted).Id. (quotation
athe at issue is claims-madeplaintiffs dispute policyThe do not that

for that madeliability claims arepolicies “provide coverageSuchpolicy.
during policy period.”reportedinsured to the insurer theagainst the and
288, (1999).Co., 144 haveHome N.H. 296 WeBianco Assoc. v. Ins.Prof.

requirementnoticepolicy’sfound a case that deals with a claims-madenot
T. v.of Main Fireman’sexplicitin “time is the essence” terms. Chas.Cf.

(Mass. 1990).28, courts, however,Ins., 30 haveFund 551 N.E.2d Several
of aconclusion that noticefunctionally equivalent “[b]ecausereached the
wecoverage policy,or under a claims-madepotentialclaim claim defines

policy strictlyof such a should beprovisionsthink that the notice
(5th 1993).Barham, 600, 604n.9F.D.I.C. 995 F.2d Cir.construed.” v.
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Indeed, emphasizedwe the special policiesnature of claims-made in
Bianco, failingwhere we that toby notifyheld timely the of ainsurer

claim,potential Bianco,the insureds coverage.forfeited 144 N.H. at 296.
that,We generally,observed an insurer must inprejudiceshow order to

deny coverage when the insured itgives late notice of an actual or
potential noted, however,claim. Id. 295.at We also typethat the of
insurance at issue affect ofmay applicabilitythe that general rule. Id.
Specifically, we stated:

is no anrequirement that insurance company proveThere
prejudicedit was due to oflack notice under a claims

because,policy.made This is unlike an occurrence policy
in coverage bywhich is oftriggered the occurrence a
negligent duringact or omission the acoverage period,
claims policy provides coveragemade the orwhen act
omission is discovered broughtand to the attention of the
insurer, regardless of when the act or omission occurred.

omitted).Id. at 296 (quotation

upon case,providedBased the facts to us in this we conclude that
expressed essence,whether in terms ofof time being the strict

construction, or the of generalabsence the insurer’s torequirement prove
prejudice, givethe to timely notice undercoveragefailure forfeits this

policyclaims-made as a matter of itself,law. Until such a case presents
however, need hypotheticalwe not deal with the instance in which the

potentialinsured itself discovers the claim minutesonly policybefore the
expires, it,making presumably, physically impossible giveto notice to the

period. Dolan,insurer within the policy v. FertigSee Ins. Co. andGulf
Curtis, (Fla. 1983).512,2d 516 n.1433 So. This is not such a case.

plaintiffsThe toattempt Bianco, stating itdistinguish that does not
specificthe in“address[] issue this ‘givedid the insured notice’case: when

the overnightnotice was sent toprior policy expirationmail the and
on the Expirationreceived Date.” argument merely bringsThis us back

full circle what policy phrase “givesto the ... notice” means. We have
already that it by and,determined requires receipt the insurer
accordingly, we answer the first inquestiontransferred negative.the

We tonow turn the second transferred question, requireswhich us to
determine whether substantial with thecompliance requirementnotice
and lack of toprejudice the insurer will nevertheless entitle the insured to

Thecoverage. plaintiffs that “holdscontend Bianco that claims-made
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noticeuntimelyfromarisingof prejudice‘presumption’acontainpolicies
oris conclusivepresumptionthatclaim,” state whetherdoes notof a but

case, adoptto aus, of thison the factsurgeplaintiffsTherebuttable.
rule.presumptionrebuttable

in Bianco:statementfollowingtheuponreliesargumentThe plaintiffs’
that the insurerpresumptionanecessarily includepolicies“Claims-made

ofnotice thetimelynotdoes receivethe insurerwhenprejudicesuffers
seekingthe insured frompreventingpolicy period,theduringclaim

Bianco, N.H. at 296. The144subsequent policies.”undercoverage
Thepresumption.of the wordtoo much into our usereadplaintiffs

holding it:precedesthatdicta, to the actualexplainintendedisobservation
itprove wascompanyinsurancethat anrequirementis no“There

(emphasisId.policy.”claims madeunder ato lack of noticeprejudiced due
added). immediately following theIndeed, in Biancothe citedcase

for an“[prejudicestatesby plaintiffs,the thatuponreliedsentence
appropriatenot anispolicy]in of a claims-madecaseuntimely report [the

an insurer on a claims-thatrequirementthat “[a]and concludesinquiry,”
failure toits insured’sprejudiced bywasmust that itpolicymade show

wouldperiodstated thereafterperiod or apolicywithin thereport a claim
arepolicieswhich claims-madeconcept onfundamentaldefeat the

Main, 30.551 N.E.2d atChas. T.premised.”

stated, presumptionto a rebuttableadoptwe declineFor the reasons
addition, conceptnote that theIn wepolicies.in claims-madeof prejudice

ofcontrary to the ruleplaintiffsthe isurged bycomplianceof substantial
of Seerequirements policies.claims-madeof noticeconstructionstrict

consonant with ourHaving found that ruleBarham, at 604 n.9.995 F.2d
to institute a substantiallaw, invitationplaintiffs’own we decline thecase

answer the second transferredexception. Accordingly, wecompliance
inquestion negative.the

Remanded.

Duggan, JJ.,Broderick, C.J., concurred.and Dalianis and


