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over a small bushranHere, that the defendantShamesman testified
likewiseLyczaklawn. Officerdrivewayon andand left tire marks the

driveway andtire marks on thethat there weretestified that he observed
trier of facttestimony,this the“run over.” Froma small shrub had been

had beenyardinthat the lawn and bush Shamesman’scould infer
ofamountspecific monetaryof athere was no evidencedamaged. While

634:2, III. It wasthat under RSAprovethe not have todamage, State did
lawn and bushthat thepresenteda from evidencealso fair inference the

637:2, Thus, sufficient evidenceI. there wasvalue. RSAhad See
the conviction.supporting

Affirmed.

Galway, JJ.,C.J., Nadeau, concurred.Broderick, Dalianis andand
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(< Gallo,AKelly Ayotte, attorney general attorneyJonathan V. assistant
orally),on for thegeneral, the brief and State.

(MarkTwomey Offices,& Sisti Law of Chichester L. Sisti on the brief
orally),and for the defendant.

GALWAY, defendant, Ainsworth,DouglasThe was convicted after aJ.
J.)(Perkins,in on ofjury Superior attemptedtrial the Court two counts

murder, 2004); (1996);629:1 ch. 630 one count of(Suppsee RSA RSA
conduct, (1996); attemptedreckless see 631:3 and one count of first-­RSA

(1996).assault, 2004); affirm.degree (Supp.see RSA 629:1 RSA 631:1 We
2002,Insupports following SeptemberThe record the facts. the

wife, Betourne,defendant drove to the home of his former Kerrell and
then hisshotgun throughfired a at her her window. He drove to mother’s

home, at and wasBuskey Wright.where he fired Officers Jeff William He
ofcharges: attempted Buskey; attemptedindicted on five murder Officer

Betourne; attemptedmurder of Ms.Wright; attemptedmurder of Officer
Betourne; againstassault of Ms. and reckless conduct Officerfirst-degree

Buskey.
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trial, of self-defense in which hePrior to the defendant filed a notice
physicalof force to defendmay rely“that he on the defensestated

Wright.”and William Theagainst Buskey...Officer Jeff Officer[him]self
inadequate,to but allowed thecourt found the defendant’s notice be

juryit. instructions to the didsupplement judge’sto The trialdefendant
object,on Defense counsel did notnot include an instruction self-defense.

proper.that the instructions wereresponded affirmativelyand in fact
trial,Also, discoveryto a motion forprior requestingthe defendant filed

defendantBuskey Wright.records of both Officers and Thepersonnel
that the “conduct a faith review of the files andrequested goodState

of its that information contained innotify findings,” allegedthe court and
on of self-defense. courtmight bearingthem have some his defense The

probableit not find thatupondenied the motion the basis that cause“[did]
ofproduce personnelto the records the officers involved.”exist[ed]

trial, allowed,During objection,the the State was over the defendant’s
call fromtape nightto introduce into evidence the of Betourne’s 9-1-1 the

of the shooting.
closing argument, argued portionsIn her defense counsel that of the
of the to totestimony “gratuitous cruelty”defendant’s children amounted

case,response, argued:the defendant. In the State “At the outset of this
attorney youthe defense told that she cares about the defendant... I’m

to I’masking you people targets. asking youcare about these who were to
children____” objectedcare about three terrified Defense counsel and

a Bothrequested requestscurative instruction or a mistrial. were denied.
(1)On theappeal, argues failingdefendant that the trial court erred in:

(2)self-defense;to a instruction on himgive jury denying access to the
(3)files;officers’ personnel tapethat the of the 9-1-1 call notfinding was

(4)prejudicial probative;more than and his motiondenying for a mistrial.
address each inargumentWe turn.

Jury7. Instruction

arguesThe defendant first that the trial court given juryshould have a
instruction on self-defense. The State contends that the defendant tofailed

instructions,totimely object jurythe court’s and thus has not preserved
for appellatethe issue review. We agree.

contemporaneous objectionA necessary preserve juryis to a
appellateinstruction issue for review. Transmedia Restaurant Co. v.

Devereaux, (2003).454,149 N.H. 457 This requirement affords the trial
court opportunityan to correct an error it may have made and is
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juryan. error involves a instruction.allegedwhereparticularly appropriate
is in commonlong-standing requirement groundedId. This sense and

to civil and criminal matters. Id.judicial economy, applies equallyand

object jurytocontemporaneouslythe defendant did not theBecause
court,the trial but rather indicated satisfactioninstructions before

therewith, to in aopportunity timelycourt had neither an rule fashionthe
error; theañy accordingly,nor a to correcttimely opportunityon the issue

Co.,Restaurant 149is not for our review. See Transmediapreservedissue
N.H. at 457.

II. FilesPersonnel

ofNext, discoverythat the denial his motion wasarguesthe defendant
it him thean exercise of discretion because both“denfied]unsustainable

favorable,”allright put proofs citingto and the to onright cross-examine
I, Hampshire respondsPart Article 15 of the New Constitution. The State

a of causeshowing probablethat the defendant failed to make sufficient
(2001). agree.under RSA 105:13-b We

part:inprovides pertinentRSA 105:13-b

servingon a officer who is as a witnesspersonnel policeNo file
ofopened purposesin criminal case shall for the that... a be

case, thatsitting judge specific rulingcriminal unless the makes a
containscause exists to that the file evidenceprobable believe

If thatjudge probableto that criminal case. the rulesrelevant
exists, departmentjudge policecause the shall order the

judgeto the Theemploying judge.the officer to deliver the file
in make a determinationshall examine the file camera and

relevant to the criminal case.whether it contains evidence

discoveryofmanagementtrial court’s decisions on theWe thereview
exercise ofof evidence under an unsustainableadmissibilityand the

(2003).Amirault, 541,149 N.H. 543 To meetstandard. State v.discretion
standard, must demonstrate that the trial court’sthis the defendant

case.prejudiceor to the of hisrulings clearlywere untenable unreasonable
Id.

files,personnelof the officers’order to in camera reviewtriggerIn
the containprobabilitya that filesthe must establish reasonabledefendant

Gagne,to State v.that material and relevant his defense.information is
Amirault,101, (1992); 149 N.H. at 544. It is the105 see136 N.H.

is a realistic and substantialto establish that theredefendant’s burden
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from thewould obtainedto his defense behelpfulthat evidencelikelihood
(2002).550, ToN.H. 556-57Gaffney,v. 147files. Statepersonnelofficers’
plausibleapresentmustdefendanttherequirement,this thresholdmeet

of otherwisejustify reviewtomateriality sufficientof relevance andtheory
Amirault, 544.149N.H. atdocuments.protected

high, weundulyis notfor in camera reviewstandardAlthough this
Bymeetingfalls short of it.representationthat the defendant’sconclude

havemightin the filescontainedthe informationonly thatrepresenting
self-defense, todefendant failedof thehis defensebearing onsome

informationcontainedthat the recordsprobabilitya reasonableestablish
N.H. at 105.136Gagne,to his defense. Seeand relevantthat was material

a realisticthat there wasestablishingofThus, not his burdenhe did meet
behis wouldhelpful to defensethat evidencesubstantial likelihoodand

556-57,files, 147 N.H. atGaffney,seepersonnelfrom the officers’obtained
materialityandof relevanceplausible theoryapresentdid notand

documents. Seeprotectedreview of otherwisejustifytosufficient
Thus, thatdid not demonstrateAmirault, 544. the defendant149 N.H. at

ofprejudiceto theor unreasonablewas untenablerulingthe trial court’s
his id.case. See

no causeprobablethattrial court’s determinationconclude that theWe
Wrightand isBuskeyofpersonnelto the files Officersproduceexisted

Amirault, 543; see 105:13-b.149 N.H. at also RSASeesustainable.
to demonstratethat the defendant has failedAccordingly, we conclude

upon theto cross-examine basedrightthat he was denied either the
records, Graf,State v.proofson all favorable. Butputinadmissible or to cf.

(1999)294, givesfavorableproduce proofsto all(right143 N.H. 296
witnesses).toonly right producedefendant the

III. 9-1-1Tape

admittingin Ms.the trial court erredWe now consider whether
contends that the 9-1-19-1-1 call evidence. The defendantBetourne’s into

outhe admitted that he shot thehave excluded becausetape should been
window, effectssufferinghe did so while from the combinedarguing that

in“nothing tapethat theAmitriptylene.of alcohol and He contends
therequired byof to form the intentability[his]the issueaddresse[d]

concludes,Thus, “playingof the defendantviolating.”statute he is accused
jury’the withpassionsto ‘inflame the oftape onlythe can have served

Betourne,” himleading jurors againstfor Ms. to decide the casesympathy
feelings.”on of “unfairly prejudicialthe basis
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The State thatresponds although Ms. Betoume was present testifyto as
defendant,to incident involvingthe the the tape “represented a

contemporaneous account of the events theyas occurred and therefore the
Thus,best ofevidence the incident.” the argues dangerState that the of

unfair ifprejudice, any, substantiallydid not theoutweigh probative value
evidence,of this See N.H. R. agree.Ev. 403. We

Hampshire relevant,New Rule of provides:Evidence 403 “Although
evidence ifmay probativebe excluded its value is substantially outweighed
by danger issues,the of prejudice,unfair confusion of the or misleading

orjury, by time,the considerations of delay,undue waste of or needless
presentation of cumulative evidence.” We accord the trial' court
considerable deference in determining probative value iswhether
substantially outweighed by danger prejudice,the of unfair and we will not
disturb its decision anabsent unsustainable exercise of discretion. State v.
Jordan, (2002).115,148 N.H. 117 To show that the trial court exercised

discretion,unsustainable the must rulingdefendant show that the was
clearly or prejudiceuntenable unreasonable to the of his case. Id.

Evidence is ifunfairly prejudicial primaryits or ispurpose effect to
appeal to jury’s horror,a itssympathies, provokearouse sense of its
instinct punish, triggerto or mainspringsother of human action that may
cause a tojury base its decision on something other than the established
propositions in the case. Id.

supportsThe record the trial tape.court’s admission of the 9-1-1 The
relevant,trial court found tape probative,the to be and substantiallynot

prejudicialmore than 9-1-1probative. tapeThe is as ascontemporaneous
possible Moreover,an account of the events as they occurred. the
probative of tapevalue the is that instrengthened given order to find the

Betoume,defendant ofguilty charge attemptedthe of ofmurder Ms. the
jury attemptedhad to find that he to purposely cause her death. See RSA
629:1. to charge,Relative this the trial judge gave following jurythe
instructions, pertinentin part:

crime,In deciding person guiltywhether a is of a as ayou jury
have to know person’sboth what a actions were and what that

were____Soperson’s person guiltyintentions for a to be of a
crime, personthat must things. personhave done two That must

criminal,mentally somethinghave intended to do that’s and that
person must physically somethinghave ácted to do that is
criminal. And a intends acts topersonunless both and do

criminal,something personthat has not committed a crime.
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rifle, a holeand shot[he]that he “grabbed [his]testifiedThe defendant
through theshootingtothe admittedBecause defendantin the window.”

regardingvaluehome, tape’s probative9-1-1theof Ms. Betoume’swindow
tape’sas to theinquiryminimal. Theactions wasphysicalthe defendant’s

washere, however, the Statebecausenot endvalue doesprobative
when he fired at Ms.purposelyactedthat the defendantprovetorequired

abeyondestablishing guiltits burden ofwithprosecution,TheBetoume.
element of thedoubt, everyto essentialright provehas thereasonable

Jordan, 148produce.it is toevidence ableconvincingthe mostbycrime
N.H. at 118.

Icall, dispatcher: “[W]hentold theMs. BetoumeDuring the 9-1-1
room, threw the window.” Shegunshot [sic]the wentlivingin thewalked

stated:also

andharassingon mekeptI him to leave because hejust told
justI hoped... and he woulddaysme ... the last twocalling

alone____I supposed... he’stold him to leave becauseleave me
notice____He Ithis andupshowed weekto me 24 hoursgive

inwalked on meup again----Hehim out and he showedthrew
I himI and told to leave----gettingon and was dressedSunday

andcalling up... and showedyesterdayAnd then he ... started
himI told to leave.

intendedinference that the defendantrecording supports jury’sThis the
killto her.

conclude that thetape,the contents of the weHaving reviewed
dangerthe ofsubstantially outweighed byistape’s probative value not

(1990)Cochran, 670, (reasoning673See State v. 132 N.H.prejudice.unfair
particular charge,carries no emotionalthat where contested evidence

reliability jury’s province). Althoughfall withincredibilityof andquestions
incident, the is not soupset during tapeMs. Betoume was and afraid the

Jordan,jury.to a See 148 N.H. at 118. Weunduly emotional as inflame
conclude, therefore, that trial court did not commit an unsustainablethe

Morrill,tapeof in the at trial. See State v.admittingexercise discretion
(2004)331, in to(stating position gauge151 N.H. 333 trial court is best

Wood,v. 150impact particular testimony);of see also Stateprejudicial
(2003)233, position anycourt is in to(stating gaugeN.H. 235 trial best

jury).of remarks onprejudicial prosecutor’s closingeffect
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IV. Motion a Mistrialfor

Finally, we address the defendant’s argument that he was entitled to
a mistrial because the closing argument,State’s which referenced “three

children,”terrified was improper. reviewingWhen a trial court’s onruling
mistrial,a motion for a we recognize that the trial court is in the best

position gaugeto the prejudicial nature of the conduct at issue and has
broad discretion to decide whether a mistrial is appropriate. State v.

(1999).Kerwin, 357,144 N.H. 359 will notWe overturn the trial court’s
ondecision whether a mistrial or other remedial action is necessary absent

an exercise of 508,unsustainable discretion. State v. Pandolfi, 145 N.H.
(2000); Lambert,512 147 N.H. at 296.cf.

supportTo his argument, Ellsworth,the defendant first cites State v. in
which we reversed a uponconviction based an improper comment theby
prosecutor as to the testify. Ellsworth,defendant’s failure to v.State 151

(2004).152, Ellsworth,N.H. In158 the court found that the prosecutor’s
deliberate,comment lingeringwas the prejudice could have affected the

outcome, ensuingand the curative instruction enough. Next,was not Id.
Manchester, (1995).the defendant cites v. CityWalton 140 N.H. 403 Inof

Walton, we a new trialrequired because we concluded that argumentthe
(1)theby city’s attorneymade was: calculated to encourage jurythe to

(2)make a decision upon personalbased interest prejudicial;and bias: and
(3) not based on evidence. Id. at 408.

Here, the defendant contends that because the State’s comments were
inadvertent,not and instruction,because there was no curative jury a

mistrial should have granted.been The defendant thatargues further the
“three terrified children” byreferenced the State were not parties to the
action, and that “[fjollowing reasoning Walton,the of prosecutor’sthe
overt invitation to jurythe to consider them in their deliberations can be
nothing appealbut an to adeliver verdict based on sympathy and not on
the facts of the case.”

persuadedWe are not theby arguments.defendant’s Unlike the
by city’s Walton,comments made the inattorney which were unsupported

by evidence appeal personaland intended to to sympathies jury,of the the
prosecutor’s permissiblecomments here were a response to defense

(1999)closing argument. Laurent, 517,counsel’s v. 144See State N.H. 520
(holding permissibleState’s comments as rebuttal to byinferences created
defendant). Defense counsel specifically referenced the defendant’s

partschildren and of their testimony, which she called “gratuitous
cruelty.” respondingThe comments by bythe State were supported
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children, thatwho testifiedtheof Betourne and defendant’stestimony Ms.
Moreover, theinto the house.in after the defendant shotwere fearthey

...of this case andon “the factsto a verdictwas instructed arrivejury at
Smith,v.at See Stateany sympathyand all.”prejudice... withoutwithout

(2003) to thejuries presumedare follow693, (stating697149 N.H.
court). therefore, court’s decisionthe trialuphold,theof Weinstructions

of anor a declarationcurative instructionneither an immediatethat
denial of thethe trial court’snecessary, conclude thatwas andmistrial

Seeexercise of discretion.motion was not an unsustainabledefendant’s
(2002).Hall, 671, 675v. 148 N.H.State

Affirmed.

Duggan, JJ.,Nadeau, concurred.Broderick, C.J., and Dalianis and
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