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directive that the level of child support be calculated according to the
guidelines.” Ward, omitted).148N.H. at 589 (quotation

458-C:3, IV(c) 2003)RSA (Supp. provides that a forpetition“[i]f
modification granted,is it shall be effective from the date of service of the
petition theupon respondent.” The trial court’s revised final order
calculates the child support arrearage toaccording the 1988 decree until

19, 2001,June and thereafter calculates the arrearage according to the
guidelines. The trial court’s order incorrectly 19,notes 2001,that June
represented “the date ... the request for modification of child support”

fact,was filed. In the petitioner’s request for modification was filed on
11, 2000,August and served on the onrespondent September 6, 2000. The

trial court mistakenly utilized the wrong date in themodifying
respondent’s child support obligations. Because this error constitutes an
inadvertent deviation from the “express legislative directive” of RSA 458-­

IV(c)C:3, and falls within the narrow exception to the preservation rule
above,outlined we vacate $234,817the judgment for and remand to the

trial court.
inFinally, light of our ruling vacating the judgment, we need not

address the remaining issue.

in part; vacated in part; and remanded.Affirmed

Nadeau, Duggan, JJ., concurred;Dalianis and Brock, C.J., retired,
specially assigned 490:3,under RSA concurred.
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Heed, attorney attorneyPeter W. W. assistantgeneral Ruoff,{David
on the brief and for the State.general, orally),

Cross, Portsmouth,D. of brief and for the defendant.Philip by orally,

DUGGAN, defendant, Bortner,J. The Amanda her inappeals convictions
(T. J.)Nadeau, ASuperior Court on two class misdemeanor counts of

639:3,1 (1996).aendangering the welfare of child. See RSA We affirm.
jury followingThe could have found the facts. The defendant began

2000,in Indating SeptemberChad Evans the summer of 2000. she and her
son,indaughter, Kassidy,nineteen-month-old moved with Evans and his

Kyle.
thereafter,Shortly began appearing Kassidybruises on and she had

Thedifficulty walking. policedefendant later told that these bruises were
defendant,Evans. theby According banged Kassidy’scaused to Evans
week,three a grabbed Kassidy’shead into a closet door times face hard

enough runningto leave bruises and held her head under water to herstop
crying. Kassidy up byfrom Evans her face or arm and threw herpicked

into a corner hard so that she hit her head. He used hisenough fingersalso
push gagged.to down on her trachea until she
During abusing Kassidy,the time that Evans was the defendant

concocted numerous to explain Kassidy’sstories bruises. She told her
family Kassidy easilyfriends and that bruised and that she hit her head on

a coffee table. The defendant told another friend that hit her headKassidy
on a wall as Evans carried her down the stairs on his shoulders. To explain
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face,a noticeable bruise onparticularly Kassidy’s the defendant told
that Evanspeople grabbed Kassidy byseveral the face in order to keep

from off a Thefalling trampoline. defendant also that ahpr explained mark
Kassidy’s leg was the result of a amishap curlingon with iron.

2000,September and November the defendantBetween became
that people who observed the bruises on Kassidyconcerned would think

reason,she beingwas abused. For this the Kassidydefendant did not take
babysitterto a doctor and sent her to a parentswhen Evans’ visited. The

did not bring Kassidy to visit the defendant’s mother whendefendant
Kassidy had on her face putbruises and did not her into formal daycare.
Instead, sister, Bortner,the defendant asked her Jennifer and her sister’s

Marshall,boyfriend, Jeffrey Kassidyto watch while she worked.
8, 2000,On November the dropped Kassidydefendant off at her sister’s

Marshall’s home at around 2:00 p.m. KassidyMarshall watched forand
about two hours and observed her Atacting normally. p.m.,around 5:00

picked up Kassidy at Marshall’s home. Approximately fifteenEvans
home, however,after he left Marshall’s Evans calledminutes Marshall and

“weird,”that wasreported Kassidy acting thatexplaining Kassidy’s eyes
rolling into the back of herwere head.

Marshall received two more fromphone calls Evans that Theevening.
called,second time he Evans told Marshall that Kassidy fell “flat on her

call,after she out of Ingotface” his car. his third Evans told thatMarshall
hit Kassidyhis son in the face with a Again,baseball. Evans told Marshall

that Kassidy’s eyes were into the ofrolling back her head but then said
that she was “fine.”

Marshall called Jennifer Bortner at work and the phonedescribed calls
he had received from LaterEvans. that the defendantevening, visited

at her ofplaceJennifer work. Jennifer told the defendant the phoneabout
Evans,Marshall had received from Evans. Thecalls defendant called who

that Kassidy’sher was out of hertongue mouth and her wereeyestold
glazed over. When the defendant suggested bringing Kassidy to the
doctor, Evans theytold her that should wait until Kassidy’s bruises healed.

Evans,speakingAfter with the defendant told her sister that she was “sick
of ing kid constantly getting[her] bruises at his house.”f—

The next morning, the defendant Kassidy verynoticed that was still and
to be troublehaving staying awake. The defendant alsoappeared observed

Kassidythat had a mark under her right eye, redness and aroundswelling
her left eye and some faded around herbruising mouth and chin.

Later that themorning, defendant herdropped Kassidy off at sister’s
Marshall’s home before going to work. As she intobrought Kassidyand
bedroom,the commented,the defendant “Look at her face. It looks like
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Kassidy’s face, it?” Jennifer and Marshall both testified thatdoesn’ts—
shortlyleft for workThe defendant and Jenniferwas covered with bruises.

thereafter.
At aroundin bed and turned on the television.put KassidyMarshall

troublenoon, havingchecked on her and noticed that she washe
tried to administer CPR and called 911. A detectivebreathing. Marshall

face,Kassidy’son chinbruisingwho arrived at the scene noted extensive
abdomen, finger.and as well as a cut on her index

inupon County Hospitaldead arrival at YorkKassidy pronouncedwas
York, diedKassidyMaine. The medical examiner later determined that

addition,injuries.blunt In the medical examiner foundmultiplefrom force
stagesbones were fractured and in various of theKassidy’sthat several of

the medical examiner documented fractureshealing process. Specifically,
left both arms and her hand.Kassidy’s leg, rightto

death, the defendant interviewed on fourFollowing Kassidy’s was
by Detective of the Maine Stateseparate Angela Blodgettoccasions

interviews, BlodgettPolice. the the defendant told Detective thatDuring
corner, door,into a her head on the closetKassidy bangedEvans threw

her a Thepinched enoughher face hard to leave bruises and called “bitch.”
thebring Kassidy daydefendant admitted that she did not to the doctor on

agreed Kassidy’sbefore her death because she and Evans to wait until
away.bruises went

19, 2000, byOn December the defendant was interviewed New
interview,Police At theHampshire SergeantState James White. this

daydefendant her observations of on the before herKassidydescribed
addition,daydeath and the of her death. In she described Evans as “out of

disciplining Kassidy. providedcontrol” when he was The information she
was,to White for the most consistent with the informationSergeant part,

she to Detectivepreviously provided Blodgett.
23, 2001,On October after Evans had for the murder ofbeen arrested

InKassidy, immunitythe State extended an offer of to the defendant. a
counsel,letter sent to defense the State not to theagreed prosecute

“anydefendant for crimes” related to the death of in forKassidy exchange
duringBortner’s the of The defendant“cooperation” prosecution Evans.

counsel, it,agreementreviewed the with her and metcooperation signed
5, defendant,with the State on November 2001. After themeeting with

however, signthe State refused to the andcooperation agreement charged
her endangeringwith two misdemeanor counts of the welfare of a child.

639:3,1.See RSA
second-degreeEvans was tried and convicted of reckless murder for the

(2003).Evans, trial,death of Kassidy. See State v. 150 N.H. 416 At Evans’
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the defendant testified for the State. She later filed a motion to thedismiss
her,charges thatagainst arguing compliedbecause she with the terms of

the the State could hercooperation agreement, prosecute anynot for
crimes related to The trial court thatKassidy’s death. found the State
reasonably determined that the defendant had breached the terms of the

and denied her motion to dismiss.agreement
2002,In theNovember defendant was convicted on both counts of

endangering the welfare of a child. She was sentenced to two one-year
consecutive terms in the house of corrections.

(1)On appeal, she that: the trial court should have theargues enforced
(2) 639:3, I,cooperation agreement; RSA is andunconstitutionally vague;

(3) the trial jurycourt’s instructions to the were erroneous. We address
each inargument turn.

The defendant first that the trial courtargues should have enforced the
cooperation agreement charges againstand dismissed the her. Specifically,

arguesshe that she did not breach the cooperation agreement because her
Moreover,minimizations and inconsistent statements were not material.

she contends that the trial court’s that shefinding gave inconsistent
statements and minimized Evans’ of Kassidyabuse was “irreconcilable
with the court’s determination in Evans’ trial” that theprevious testimony

gaveshe before the wasjury “primarily consistent” with the information
she in We theprovided prior reject arguments.interviews. defendant’s

While we not previously enforceabilityhave addressed the of an
the State and theimmunity agreement, both defendant that weagree

should the in inapply principles developed cases which we were asked to
determine the effect of a prosecutor’s alleged bargain.breach of a Seeplea

Little, (1994); (1986).State v. 138 N.H. 657 v. O’Leary,State 128 N.H. 661
context,In that we stated: “When a rests inplea any significant degree on

a or of thepromise agreement prosecutor, so that it can be said to be part
consideration, Little,of the inducement or such promise must be fulfilled.”

omitted)138N.H. at 660 and brackets(quotation (citing Santobello v. New
(1971)).York, 257, Furthermore,404 U.S. 262 recognizedwe that “the

most meticulous standards of both and metpromise performance must be
inby prosecutors engaging plea Id. at 661bargaining.” (quotation

omitted). To determine whether the State violated the cooperation
case,agreement presentin the we “consider therewhether was an

and, so,ifagreement specificits terms as reasonably[the defendant]
understood them.” Id. at 660.

Here, the stated: “Incooperation agreement consideration for [the
and truthfulcomplete cooperation duringdefendant’s] the ofprosecution



509

below,Evans, forth the Statesubjectand to the conditions set entersChad
thefollowing agreement Accordingly,defendant].”into the with [the
theprosecute contingent uponnot to the defendant waspromiseState’s

set forth in thecomplying obligationsdefendant with numerous
In the stated:agreement. pertinent part, agreement

ormust at all times informationprovidedefendant][The
truthful,the of that istestimony scope agreementwithin this

candid, and a material false statement orcomplete. Making
In theagreement.omission will constitute a breach of this event

breach, agreement,of a or other breach of this the Stateanysuch
from all its obligationsof New will be releasedHampshire

and initiatemay prosecution against [the defendant]hereunder
any Kassidy anyfor crimes to the death of Bortner orrelating

Bortner before her death.injuries by Kassidysustained

by Blodgett following Kassidy’sWhen she was interviewed Detective
death, the in which an heldangrydefendant described an incident Evans

head a inKassidy’s byunder faucet. When she was interviewed the State
2001, the her incident.descriptionNovember defendant altered of this

the defendant the incident as one in which EvansSpecifically, described
water on face.simply splashed Kassidy’s

The defendant also told thatBlodgett grabbed KassidyDetective Evans
neck,the of the her into a and her head onby bangedback tossed corner

the closet. The defendant minimized when sheroughnessEvans’ was
ininterviewed November 2001.

Moreover, bywhen she was Detective theBlodgett,interviewed
that onexplained Kassidydefendant had bruises her face from Evans

her facegrabbing pinching disciplinedand it when he her. When she was
2001, however,inlater interviewed November the defendant

“acknowledged that face 2grabbed Kassidy’s approximately[Evans] times
onlya week but said that on one occasion did this conduct bruisingcause to

face.”Kassidy’s
death,Finally, following Kassidy’s the defendant Sergeanttold White

about a andstory explain bruising Kassidy’sshe Evans concocted to on
bruise,face. In an to aattempt explain prominent she told several people

that grabbed Kassidy byEvans the face in order to her fromkeep falling
off a trampoline. When she was asked about this incident in the November

interview,2001 the defendant said that “she did not know whether [the
true orstory] was false and would not characterize it as a lie.”

Under the terms of the theagreement, obligateddefendant was to
candid,provide “truthful,information that was and Thecomplete.”
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in thethat the defendant would be breach ofagreement further stated
if a material false statement or omission. The nextagreement she made

breach,stated that in the event of “such a oragreementsentence of the
the State would be released from itsany agreement,”other breach of [the]

obligations.

2001,above, in theAs set forth when she was interviewed November
minimized that wasprovidedEvans’ behavior and informationdefendant

to bothpreviously providedinconsistent with the information she had
short,In the information sheSergeantDetective and White.Blodgett

Thus,“truthful, candid, and wecomplete.”to the State was notprovided
materiallythe that the defendant breached theagree with trial court

and the State was free tocooperation agreement prosecuteterms of the
her.

trial, that the not use anthe Evans the court ruled State couldDuring
defendant’s thetestimonyto inconsistencies in the becauseexpert explain

the“primarilyshe before the was consistent” withtestimony gave jury
arguesshe in the initial interviews. The defendantprovidedinformation

that sheargumentthis is irreconcilable with the State’sfindingthat
above, however,forth weagreement.breached the As setcooperation

already breached the terms of theconclude that the defendant had
trial,when, the Evans in the November 2001agreement well before

interview, information to the State that was inconsistent withprovidedshe
Blodgett Sergeantthe she to both Detective andprovidedinformation

Thus, the trialsubsequent testimonyWhite. the defendant’s and court’s
in sheruling consequence determiningin the Evans trial are of no whether

materially agreement.breached the
639:3,1, unconstitutionally vagueThe defendant next that RSA isargues

notincompatiblebecause its “inclusion of two distinct and mens rea does
liability.”and standard of criminalprovide a clear ascertainable

conduct not be soproscribing“Due that a statuteprocess requires
of a reasonableperson ordinary intelligenceas to fail to avague provide

420, 423Porelle, N.H.to know what is State v. 149opportunity prohibited.”
(2003) omitted). in arequired“Mathematical exactness is not(quotation

statute, it could have beenpenal merelynor is a law invalid because
omitted). Moreover,greater (quotation “[t]hedrafted with Id.precision.”

for bears achallenging vagueness heavythe statute as void burdenparty
constitutionality.”of a statute’sstrong presumptionof in view of theproof

omitted). constitutionalitythe of a statute involves(quotationId. Because
law, the court’s determination de novo.question superiora of we review

(2001).Candia, 430,146 N.H. 434Webster v. Town of
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639:3,1,RSA provides:

of a child ... if heendangeringA is of the welfareperson guilty
18 ofyears agethe welfare of a child underknowingly endangers

care, or heviolating duty protection support... a ofby purposely
... to inby inducing engageto such child ... or such childowes

safety.that his health orendangersconduct

Thus, 639:3, I, theperson knowingly endangerto violate RSA a must
care, orby violating duty protectionwelfare of a child a ofpurposely

639:3,1.the owes to the child. See RSA The defendantsupport personthat
incorporatesthat the statute is because it theargues impermissibly vague

disagree.two mens rea of and Weknowingly purposely.irreconcilable

sufficiently give ordinaryThe statute is clear to a ofperson
intelligence opportunity prohibited.a reasonable to know what is See
Webster, Contrary argument146 N.H. at 434. to the defendant’s that the
two mens rea in the statute are irreconcilable or there areincompatible,

in a can fail to withoutways person purposelynumerous which act
it the welfare of a child. For aknowing endanger example, parentwill who

finger mayfails to seek medical attention for a child who a havesprains
But,purposely duty parentviolated a of care that the owes to the child.

sprained finger unlikely injury,since a is to cause death or serious it is
possible parent knowinglythat the did not the welfare of theendanger

hand, parentchild. On the other a who fails to seek medicalpromptly
stops breathing mayattention for a child who have violated apurposely

addition,duty of care. In the have theparent may knowingly endangered
welfare of the child due to the risk of death or that ishigh injuryserious

to result.likely examples separateThese demonstrate that the two mens
rea of knowingly purposely necessarilyand are not irreconcilable or
incompatible. We thus conclude that the statute is clear tosufficiently
warn the average person of the conduct and that theprohibited

639:3, I,coexistence of and inpurposely knowingly RSA does not render
the statute impermissibly vague.

Finally, arguesthe defendant that the trial court’s instructions to the
Thejury were erroneous. defendant contends that the trial court confused

jury bythe theminstructing that the defendant must act with two
separate guiltymens rea to be of the crime of theendangering welfare of a
child. The defendant additionally that the trial courtargues erred because
its instruction that the defendant purposelymust have acted both and
knowingly “directly contradicted” the court’s earlier instruction regarding
the of criminalgeneral principles liability.
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the trial court’s is to state and to thecharge explain“The ofpurpose
the rules of law to thejury, intelligible language, applicablein clear and
(1996) omitted).Frost, 493, “When(quotationcase.” State v. 141 N.H. 496

instructions, errorallegations bywe evaluate ofreviewing jury
in their aentirety,the instructions as reasonableinterpreting disputed

them, inunderstood and in of all the evidence thejuror lightwould have
(1999) omitted).461,Moses, 143 N.H. 462 “We(quotationcase.” State v.

accuratelyif and eachjury adequately explaindetermine the instructions
fairlyand reverse if the instructions did notonlyelement of the offense

omitted).(quotationthe of law in the case.” Id.cover issues
the ofjury regard general principlesWhen it instructed the with to

criminal the trial court stated:liability,

Now, forth ifHampshirethe laws of New set certain crimes. So
Code,in the then it’s not asomething is not defined Criminal

a The ofprecisecrime. And each crime has definition. definition
proveeach crime that the State both that the defendantrequires

committed certain acts and that she acted with a certain mental
least An a mentalparts:state. So crimes have at two action and

state.

The then the four elements of the crime ofexplained specificcourt
the of a child. it defined the first element of theendangering welfare When

crime, provethe court said the State must “that the defendant acted
theknowingly. knowinglyTo the defendant acted State mustprove [that]

herthat the defendant was aware that actions or failure to act wouldprove
Kassidy.”the of The court further that:endanger explainedwelfare

The State does not have to that the defendantprove specifically
commit the crime of the welfare of aendangeringintended to

a to do so. What the State must provechild or that she had desire
aware her actions or failure to actis that the defendant was

Kassidy.the welfare ofendangerwould

crime, apurposely violatingWith to the fourth element of theregard
Kassidy,of care or to the court said:duty protection

theThis means the State must that the defendant hadprove
duty protection. keyconscious to violate a of care or Theobject

thatobject.” object”words here are “conscious “Conscious means
dutya intent to violate the of care orspecificthe defendant had

It the defendant desired to cause a certainprotection. means
the act. It is not for the State toprohibited enoughresult or to do
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that the or of what sheprove defendant knew was aware was
Nor it for the that the defendantdoing. enough proveis State to

created a risk of or harm. To that the defendantinjury prove
Itpurposely requiresacted more than that. thatrequires proof

ofdutythe defendant intended or to violate aspecifically desired
protection.care or

entirety,Viewed in their the instructions andadequatelycourt’s
law, aaccurately informed the of the and would not leavejury applicable

juror introductoryreasonable See id. The court’sconfused. at 463.
reasonablyremarks could be generalunderstood as a overview of criminal

The the crimeaccurately explained jurycourt to thatculpability. every
have anmust action and a mental state. The court did not tell the thatjury

a crime must have one mental state. The court then theonly instructed
jury specific crime, usingabout the elements of the language that tracked

639:3,1.RSA The court’s instructions andadequately accurately explained
Moreover,element above,each of the offense. set forth areas we

639:3, I,that confusingunconvinced RSA was to the itjury because
two Becauseincorporates mens rea. the trial court’s providedinstructions

the withjury intelligiblea clear and of the law indescription applicable
case, Frost,this we theconclude that instructions were not erroneous. See

141 N.H. at 496.

Affirmed.

Broderick, C.J., Dalianis, J.,and concurred.
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