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Associates, (W.E.PLLC,Whittington Law of Hanover onWhittington
the orally),brief and for plaintiff.the

(K.Atwood,Clauson & of Hanover onWilliam Clauson the andbrief
orally), for the defendant.

Nadeau, plaintiff, Stok,J. The Frank Van Der the Trialappeals Court’s
J.)(Vaughan, rulings himdenying summary judgment awardingand

attorney’s defendant,fees and costs to the Wayne Van Voorhees. We
affirm in part, vacate in andpart remand.

The trial court noted the infollowing facts its on summaryorder
judgment. This case arises out of a transaction for the of insale real estate
Hanover between the buyerdefendant as and the plaintiff as seller.
During negotiations, the defendant explained to heplaintiffthe that
wanted to abuild seasonal home near Dartmouth-Hitchcock Medical
Center, hiswhere wife was receiving dialysis treatment. The defendant

plaintiffclaims that representedthe to him that “he could build a onhouse
fact,the Inproperty.” partiesthe discussed the ofpossibility the plaintiff

building discuss,the defendant’s notThey however,house. did the fact
that the plaintiff previouslyhad theapplied to Hanover toZoning Board

abuild seasonal home on the property and the application had been
denied.

partiesThe purchaseentered into a agreement. closing,and sale At the
the defendant tendered a check for the purchase price givenand was a

bydeed plaintiff. Subsequently,the the defendant to thewent Hanover
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of the plaintiffsthe and was toldpropertyto aboutinquireofficestown
stoppedthenhome. The defendantto a seasonalapplication builddenied

on hispayment check.
and andagreementthe salebrought purchasean action onplaintiffThe

brought a claim under theHe alsonegotiableas a instrument.on the check
forstatute, counterclaimedRSA 544-B. The defendantchapterbad checks

and malicious civilprocessfor abuse ofandfraud/misrepresentation
prosecution.

arguing that the defendantsummary judgment,The moved forplaintiff
statements or omissionsrelied hisreasonably uponnot havecould

summaryThe deniedlot courtthe was buildable.regarding whether
onagainst plaintifffound thejuryto trial. Thejudgment and the case went

juryhis counterclaims. Thefor the onremaining claim and defendanthis
Theattorney’shim fees.damagesno but did awarddefendantawarded the

plaintiff appealed.

untimelyplaintiffs is becauseappealthat thearguesThe defendant
forthe denial of his motionthirty daysthan afterit was filed more

verdict.and to set aside the Seenotwithstanding the verdictjudgment
Sup. (C). he for7(1)(A), properlythat waitedplaintiffR. The countersCt.

filing appeal. agreehis notice of Weattorney’sfinal on fees beforerulinga
that doesa court issues an order“Generally, when trialplaintiff.with the

it, deciding some butexample, bythe before forproceedingsnot conclude
from such anany appealin considerproceedingsall issues the ... wenot

82,Germain, N.H. 84v. 137interlocutory____”to Germainorder be
(1993). finallytoall issues in case beproperlyThe waited for theplaintiff

appeal.hisbringingbeforedecided
summaryerred in denyingthat the trial courtplaintiff arguesThe first

thesummary judgment,a of “we considerjudgment. reviewingIn denial
evidence, fromproperlyand all inferences drawnand otheraffidavits

v.them, Peerless Ins.non-moving party.”favorable tolightin the most the
Sullivan,71, (2004);Co., see Dwire v. 138Ins. 151 N.H. 72 alsoVt. Mut.

(1994). existed,428, and theno issue of material factgenuine430 IfN.H.
law, summaryofas a matter thenmoving party judgmentwas entitled to

(1997).RSA 491:8-a,See IIIgranted.should have beenjudgment

plaintiffsto the claims.raised as a defenseThe defendant fraud
in a in contractthe inducement is valid defense ahave held that fraudWe

the a contract orprocuringthat ofHampshire recognizesaction: “New law
is annegligent misrepresentationof fraud orconveyance by means

a to claim based on thecan be raised as defense aactionable tort and hence



Weisman, 397, (1982)agreement.” Nashua Trust Co. v. 122 N.H. 400
(citations omitted). The toparty seeking prove fraud must establish that
the other “made aparty representation with of its orknowledge falsity
with conscious indifference to its truth with the intention to cause another

Scruton, 73, (2000).to rely upon addition,it.” Snierson v. 145 N.H. 77 In
party seeking provethe to fraud justifiable“must demonstrate reliance.”

Id.
plaintiffThe contends that the defendant could not show reasonable

reliance on the plaintiffs alleged misrepresentation. Specifically, argueshe
anythat reliance could not purchasebe reasonable where the and sale

agreement provided that the “Seller no representationsmakes toas land
or regulations.” disagree.use law We

We clause,have held that neither a standard merger see v.Colby
Inc., 690, (1976),State Realty,Granite 116 N.H. 691 parolnor the evidence

rule, Gilman, (1944),106, 109see Goldstein v. 93 N.H. bars an action for
however,fraud. plaintiff,The that a specificasserts contractual disclaimer

negatecan any alleged jurisdictionsreliance and cites fromcases other to
(R.I.support position. Howe,his v. 182, 1990);See LaFazia 575 A.2d 185

(N.Y.Corp. Harris, 597, 1959).Danann Realty v. 157 N.E.2d 599 In
instance,Danann Realty Corp., for the court noted:

plainesthas in language[P]laintiff the stipulatedannounced and
it anythat is not onrelying representations as to verythe matter

as to itwhich now claims it was specificdefrauded. Such a
destroysdisclaimer allegations plaintiffsthe in complaint that

the agreement uponwas executed in reliance contrarythese oral
representations.

(citation omitted).Danann Realty Corp., 157 N.E.2d at 599
First,We adoptdecline to that reasoning here. we notare convinced

that, law,as a ofmatter the disclaimer in this case that “Seller makes no
representations as to or regulations”land use law would put a reasonable
person on notice that he could not rely upon specificthe representation
made particularin this case that the helot was abuying was buildable lot.
Moreover, Fuld,agreewe with inJudge dissenting Danann Realty Corp.,

temporizethat “the law not trickerydoes with or atduplicity,” id. 601:

not, not,“The law should permitand does a covenant immunityof
to be drawn that will aprotect person against his own fraud. Such
is not enforceable of public policy.because is notLanguage
strong enough to write such a destroyscontract. Fraud all
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onlylaw to shield those whoseof thepurposeIt is theconsent.
faith.”goodarmor embraces

Co.,Bros., 212 N.W.Bldgv. Butler Bros.Inc.(quoting Ganley604Id. at
omitted).(citation(Minn. 1927))602, 603

long agoWe observed:with our case law.comportsapproachThis
settled, thatdistinctlyis andlaw wellof the commonprinciple“The

ofobligations, deedsthing contracts,everyfraud vitiatespositive —
courts,ofjudgmentsandrecordsconveyance, and even the

Emery,Jones v.they every ground----”otheras are onincontrovertible
(1860). “courts not lend their348, also stated that doWe have40 N.H. 350

law, orpolicyor the ofprinciplestheagreements againstto enforceaid
561,Hutchins, 28 N.H.object.” v.Kingor theirhaving injustice fraud for

not(1854). precludedwasconclude that the defendantAccordingly, we576
fraud, andoffrom the defenseestablishingby the contractual disclaimer

Wesummary judgment.correctlycourt deniedthe trialtherefore
positivehowever, is to instances ofholdingour limitedthatemphasize,

fraudalleged to have committedfraud; is, partyin thethat instances which
orfalsityof with consciousknowledgewith itsrepresentation“made a

upon it.”relyto cause another totruth with the intentionto itsindifference
notwasplaintiffthat theSnierson, at 77. Because we conclude145 N.H.

law, his claim thatof we need not addressas a matterjudgmententitled to
to a ofgenuineissue be issueby finding an irrelevantthe trial court erred

material fact.
awardinginthe court erredthat trialThe also contendsplaintiff

the trial court’sto “We reviewand costs the defendant.attorney’s fees
of discretionan unsustainable exerciseattorney’sof fees underaward

Arcidi v. Townstandard, to trial court’s decision.”giving deference the of
(2004).694, 704150N.H.Rye,

ofsubmitting issuethat court erred inThe contends the theplaintiff
thejudge,an for the trial notjuryto the because it is issuefeesattorney’s

however, trialmoot, although thethis issue to be becausejury. We find
fees, he toattorney’s appearsofjury awardinginstructed the on thejudge

stated in hisspecifically post-trialandmade the decision himselfhave
within the discretionliesattorney’sthat “the decision to award feesorder

attorney’s feeshis to awardjudgethe trial court.” The based decisionof
Anchorby jury. Dropfaith the Seefindingthe factual of bad madeupon

(1985).674, 679Co., N.H.Realty Trust v. Fire Ins. 126Hartford
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plaintiff attorney’sThe also contends that are notfees awardable as
of tortpart recoverya and that an award of againstfees him cannot be

justified exception “patentlyunder the for unreasonable” wherelitigation
was close toenough jury.the case submit to the “The ingeneral rule this

is that aparty responsibleState each to lawsuit is for payment of his or
attorney’s 271, 277her own Clipper Checovich,fees.” v. 138 N.H.Affiliates

(1994) omitted).(emphasis Exceptions to this rule “include instances
islitigationwhere instituted or unnecessarily prolonged through a party’s

vexatious,oppressive, arbitrary, capricious or faithbad conduct and cases
in which are forced to anparties litigate against opponent whose position is
patently Daigle Portsmouth, 572,Cityunreasonable.” v. 137 N.H. 574of
(1993) omitted).(quotations and citation

trialThe court did not award fees on ground challenged byeither the
Rather,plaintiff. the court the exceptioncited for situations an“where

judicialindividual is forced to seek clearlyassistance to asecure defined
omitted).if canright (Quotationbad faith be established.” The court’s use

however,of this exception, was The exception, fullyerroneous. more set
forth, is:

[Wjhere an is to judicialindividual forced seek assistance to
a clearlysecure defined right,and established which should have

been freely enjoyed intervention,without such an ofaward
counsel on offees the basis bad faith is appropriate. This
principle merely shifts the cost of what should have been an

judicialunnecessary proceeding to the responsible party____

(1987)v. 352,Funtown USA 129Conway,Town N.H. 354 (quotation,of
added).omitted;ellipsis emphasisbrackets and We employedhave this

partya wasexception required litigatewhere to town inagainst a order to
a construct,”build waterslide which it “had a vested toright id. (quotation

omitted), and where a claimant was forced to in tolitigate order receive
unemployment benefits to which his right was “clearly byestablished”

court,statute prior Adams,and a decision of this Harkeem v. 117 N.H.
(1977).687, 691 Such vested and statutory rights the kindare “which

should freely enjoyed Funtown,have been without” having bringto suit.
129 N.H. at 354.

case,The however,defendant’s claims in this were not of that
character. broughtHe counterclaims for fraud/misrepresentation and for
abuse of process and malicious civil prosecution. Rather than established

action,rights, merelythese are causes of which litigatedmust be in order
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Thus, of fees under the “establishedcourt’s awardrelief. the trialto obtain
vacate the feeAccordingly, webe sustained.cannotright” exception

award.

anhowever, exclaimed, plaintiffthat the “obtainedThe defendant
and that his “suit isof representations”on the basis falseparte attachment

specificallyMoreover, jurycourt that “thethe trial notedfaith.”in bad
Jury Question[s], that theSpecialof thequestionin to fiveresponsefound

Thus,wanton, and oppressive.”had been maliciousplaintiffconduct of the
unnecessarily prolonged throughlitigationfor “instituted orexceptionthe

vexatious, or faith conduct”arbitrary, capricious bada oppressive,party’s
omitted).(1993) (quotationat We137 N.H. 574may applicable. Daigle,be

of whether fees should be awardedfor a determinationtherefore remand
exception.under this

and was improperaward of fees costsarguesThe also that theplaintiff
party. he contendsprevailing Specifically,not abecause the defendant was

him nojurythe awardedprevaildid not wherethat the defendant
indamages. agree plaintiff part.with theWe

in tort forThe counterclaimsbroughtdefendant two
civilfor of and maliciousprocessand abusefraud/misrepresentation

proven anyan element to be ... with“Damages are of courseprosecution.
claim, theproof [defendant’s]and the of such defeats... tort absence

(1991). Thus,Coutts, 292,v. 134 N.H. 295in Ferrerothis case.”claim[s]
prevailno did not ondamages,defendant hejurybecause the awarded the

attorney’sof award of fees.purposeshis counterclaims for an

did, however, against, andsuccessfullyThe defendant defend
on, partyhim. aplaintiffs againsttherefore the claim Whereprevail

others,not and the successful andprevails on some claims and
severable, should“anyclaims fee award beanalyticallyunsuccessful are

Brown,Appealclaims.”spentto time on unsuccessfulreduced exclude of
(1998); Funtown,112, Accordingly,121 129 N.H. 356.143 N.H. see also at

remand,on it must determineattorney’sif the trial court awards fees
fromanalyticallyare severable hiswhether the defendant’s counterclaims

and, so,if feeplaintiffs accordingly.defense of the claim reduce the award
addition, separateIn and distinct causes of action have been“[w]here

suit, to forpartyin one have allowed a recover costs those issuestried we
Sears, Co., 142party prevailed.”on which Laramie v. Roebuck &that

(1998).653,N.H. we have concluded that the defendant did661 Because
counterclaims, the of tonot we also vacate award costsprevail on his

lightreconsider that award in ofopportunityafford the trial court the to



however,our ruling. emphasize,We that award of costs lies“[t]he within
the sound discretion of the trial court.” Cutter v. Town 126Farmington,of

(1985).836, 843N.H.

part; part;in vacated in and remanded.Affirmed
DugganC.J.,Broderick, Dalianis, Galway, JJ.,and and concurred.
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Dalianis, defendant,J. The Kevin M. Armstrong, pled guilty to one
(1996).count of escape. See RSA 642:6 He appeals from an order of the

(T. J.)Superior Nadeau,Court himrequiring payto restitution for
medical expenses by officer,policeincurred a injuredwho was while
attempting apprehendto him during commission of the affirm.escape. We

The relevant facts follow. The defendant was in custodyofficial for an
atarraignment 3,the DistrictDerry Court on July During1998. his

arraignment the defendant ran from the Acourt room. police gaveofficer
and injuredchase was he trippedwhen and fell a offlightdown stairs. The


