
661

(1)of material exist in the record regarding:fact Heath’s belief that Brown
(2)apparent authority vehicle;had to to use thegrant consent andhim

knowledgeHeath’s of third ofregarding partyChestnut’s useadmonition
the Metropolitan,car. 981 (subsequent permitteeP.2d at 1094 hadCf.
implied permission to use no suggestioninsured because fromvehicle

vehicle). Therefore,evidence that he he was usingknew from onprohibited
the record summarybefore us we conclude judgmentthat on omnibusthe

ofclause the Responsibility granted.Financial Act not have beenshould
sum, weIn affirm the court’s grant summary judgmenttrial of favorin

of Concord General on entitlement policy,the exclusion under its we
thevacate court’s grant summarytrial of in favor ofjudgment Progressive

on Act,the omnibus clause under the Financial Responsibility and remand.

in inpart; part;vacated and remanded.Affirmed
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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(Karen Gorham, attorney, on theAattorney generalA.Kelly Ayotíe,
for the State.orally),brief and

• Portsmouth, orally,and for theMácCallwm, byof brief■DuncanJ.
defendant.

defendant,trial, Kepple,FrancisDuggan, a theFollowing juryJ. was
assault, RSA 632-of felonious sexualaggravatedof twoconvicted counts

solicitation,(amended(1996) 2003), of criminal RSAA:2,1(0, one count(j)
child,athe welfare of2004), endangeringofand one(Supp.629:2 count

(amended the(1996) 2002,.2003). arguesheappeal,On thatRSÁ 639:3
J.) .a(Hollman, suppresshis motionerroneously denied toSuperior Court

the affirm.and victim. Werecording of a conversationtape himbetween
2001,JulyIn thefollowingthe facts.could foundjuryThe hávé

money byvictim to earn somefifteen-year-oldinvited thedefendant
was maintenanceRaymond doingin where hehim clean a househelping

thehouse, suppliedtheat the defendantShortly theyafterwork. arrived
eatingof the vodka anddrinkingAfter somePepsi.with vodka andvictim

victim, “really suggestedsick.” Thesandwich, began toa the feel defendant
so, hersat down next toa she did heshould lie on bed. Whenshethat down

removed theThe defendant then victim’srubbingstarted herand stomach..
Afterward, begantheoral sex defendantclothing and.performed on her..

the,asked, onperformif wanted oral sexshe tomasturbating and victim
on,” on hergoing putwhat wasthe victim “realizedpoint,him. At that

left.,andclothes ... ...
Raymond police.to thedisclosed these eventsEventually, the victim

to, officeattorneyandconsented theparents general’sThe victim and her
and thetheauthorized, of a conversationrecordingthe between victim

11(d) (2001)570-A:2, toRSAone-partyas a underdefendant intercept
theDuringsexualfelonious assault.the ofinvestigate aggravatedcrime
hisacknowledgingstatementsmadetheconversation,, defendant .

assault.for theresponsibility
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trial, recordingsuppress tapeto the moved to of hisPrior defendant the
victim, arguing Hampshirewith that Newconversation the the

(2001statute,Wiretapping Supp.and &Eavesdropping RSA ch. 570-A
of2004), is on its facts thisappliedunconstitutional face and as to the case

forit to authorize thatpurportsbecause electronic offensessurveillance
statute,not federal Titlespecifically wiretappingare theenumerated in

(Title III).III of ofthe Omnibus Control and Act 1968Crime Safe Streets
2516(2) (2000).§ argued18 Additionally,See U.S.C. the thedefendant that

judicialfailed to to useState obtain authorization under RSA 570-A:8 the
recording thesupport charges brought interceptto to the thatsubsequent

not in the one-party interceptenumeratedwere memorandum.
The trial court chapterfound that the RSA 570-offenses enumerated in

crime[sj life,A general category dangerousfell within the of “other to
limb, or property” authorized in andTitle III State statute is notthus the

Furthermore,on itsunconstitutional face. the found that thetrial court
alleged sexual in this dangerassault case to victim’s life andinvolved the

the intercept Finally,thus was authorized under Title theIII. trial court
found that the State did not violate RSA the to570-A:8 because evidence

thesupport criminal solicitation the of a childendangeringand welfare
indictments came sources than intercept.from other the Theone-party
tape recording played jurywas for the and as evidence atadmitted trial.

The appeal. First,defendant raises three on argues that theissues he
statute, 570-A,wiretappingState chapterRSA the Supremacyviolates

of theClause Federal Constitution itbecause authorizes electronic
surveillance for offenses specificallythat are not in Title III.enumerated

2516(2). Second,18 §See U.S.C. argues one-partyhe that the intercept in
case allegedthis was unlawful under III aggravatedTitle because the

sexual chargefelonious assault did not any dangerinvolve to the victim’s
life, Third,limb or See id.property. argueshe trialthethat court should

suppressed tapehave recordingthe the gatheredbecause State evidence
for offenses designated bynot the authorization to applyand failed for
judicial approval duringto use the recording requiredtrial isthe as under
RSA 570-A:8.

arguesThe State that specificallybecause Title III excludes electronic
partyone to recording,surveillance when consents the federalthe

regardinglimitations inapplicableenumerated offenses are here. See 18
(2000).2511(2)(c)§U.S.C. State contends that post-The further

interception approval to use wasrecordingthe not required because the
information aggravatedobtained was to thelimited felonious sexual
assault offense enumerated in the authorization. withWe the State.agree
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thethe statute violatesFirst, the that Statearguesdefendant
it authorizesFederal becauseSupremacy Clause of the Constitution

law.permittedthat are not under federalin circumstanceswiretapping
“(1)Clause, preempted Congresslaw is when:Supremacythe stateUnder

(2)law; Congress implicitly supplantsstatedisplacean intent toexpresses
to thepower particularin a fieldgranting regulatorylaw exclusivebystate

(3) conflict.” Kooractuallyfederal lawor state andgovernment;federal
(2002)618,Lebanon, (quotation148 N.H. 620Cityv.Communication of

omitted). withthat the State statute conflictsThe contendsdefendant
thatinvestigateto crimeswiretappinglaw it authorizesfederal because

2516(2)§Comparein statute. 18 U.S.C.are not enumerated the federal
aof a statute involvesconstitutionalitythewith RSA 570-A:7. Because

de novo. State v.law, trial court’s determinationof we review thequestion
(2004).504, 510Bortner, N.H.150

wire, communicationsof oral or electronicpermits interceptionTitle III
of certainmay provideofficers when it evidenceby law enforcement

life, limb, or“dangerous property”toenumerated offenses or other crim.es
year.for more than one 18 U.S.C.imprisonmentpunishable byand

however,2516(2). anstatutory provides exception,§ schemeThe federal
one-party intercepts:for .

chapter person actingunder this for aIt Shall not be unlawful
wire, oral,a or electronicinterceptcolor of law tounder

communication, a to theperson partysuch iswhere
to communication haspartiesor of the thecommunication one

interception.to suchprior consentgiven

2511(2)(c). Thus, in which one consentsparty§ communications18 U.S.C.
protected interceptionare not fromthe recordedto have conversation

1990).(1stSmith, 112, 116904 F.2d Cir.III. v.Griggs-Ryanunder Title

anstatute was notCongress’ wiretappingthataccepted“It is well
minimumfield, an to establishmerely attemptattempt occupyto the but

(C.D.1132,Garcetti, F. 2d 1142 Cal.Supp.v. 291standards.” Whitaker
2003). thanstringent570-A is morechapterthat RSArecognizedWe have

rightprotectionmore for the individual’scounterpart, providingits federal
(1978) on90, by statute(supersededN.H. 91Ayers,to v. 118privacy. State

570-A:2, mayofficera law enforcementUnder RSAgrounds).other
given priorof the haspartiesoneintercept oral communications when

officegeneral’sprovided attorneythat theinterception,to theconsent
of criminalthat evidencesuspicionis reasonabledetermines that there
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see,570-A:2, II(d); e.g.,interception. RSAfrom thebe derivedconduct will
(1995). Thus, statute does728, the StateConant, 139 N.H. 729-30v.State

ofprotectionlaw, provides greaterbut ratherwith federalnot conflict
attorneyfrom theauthorizationrequiresitrights becauseindividual

intercept.conducting one-partyto thegeneral prior

lawviolated federalintercepttheNext, arguesthe thatdefendant
ofis not one the enumeratedsexual assaultfeloniousaggravatedbecause

thecase, danger toand,III in this did not involveTitleoffenses under
2516(2). This argument§life, limb or See 18 U.S.C.property.-victim’s

interceptions.consentone-partyof Title III toapplicabilitytheassumes
from theexempts one-party interceptionsIII explicitlyBecause Title

theapplynot toscheme, that the federal law doeswe holdstatutory
2511(2)(c).§in the State seeksinterception case. See 18 U.S.C. Whenthis

interception, ourone-partya consentbyobtainedto introduce evidence
compliance withto whether there has beeninquiry is limitedstatutory

570-A.chapterRSA
complythe failed to witharguesthe defendant that StateFinally,

thedisclosing one-partyand the contents ofusingforstatutory procedure
the570-A:8, sought and obtainedintercept. policeSee V. TheRSA

officegeneral’sfor from theone-party intercept attorneyauthorization the
the of felonious sexual assault. See RSAcharge aggravatedto investigate

thethat used the contents ofargues570-A:7. The defendant the State also
on other offensesto indict and convict the defendant theintercept

welfare of anamely, endangeringand thecharged; criminal solicitation
570-A:8, police interceptthe communicationschild. RSA whenUnder

authorization,those in the order ofrelating specifiedto offenses other than
forjudge approvalmust a to apolice subsequent applicationthe submit

570-A:8,the at trial. RSAdisclosing the contents of communicationbefore
V.

under RSA 570-­assuming requirementthat the authorizationEven
not gatherto here didapplies one-party intercepts, interceptionA:8 the

of aendangeringof solicitation or the welfareany evidence either criminal
conversation, acknowledged that hethe the defendantDuring tapedchild.

advantagetook of her. statementsattracted to the victim and Thesewas
for which thecharge,to the sexual assaultaggravatedrelated felonious

theduringwere no referenceswas authorized. Thereinterception
of or the defendant’sconsumptionconversation to the victim’s alcohol

sex, for other indictments. Weof oral which were the bases thesolicitation
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thus reject the argumentdefendant’s that the authorization violated RSA
570-A:8,V.

Accordingly, we hold that the trial court did not err in thedenying
defendant’s motion to suppress tapethe recording.

Affirmed.
Nadeau, JJ.,Galway,Dalianis and concurred.
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