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an order of theDuggan, appealspetitioner, Craig Krigsman,J. The
J.)(Smukler, declaratoryfor reliefrequesthisdenyingSuperior Court

CompanyProgressive Northern Insuranceagainst respondent,the
improperlytrial courtpetitioner argues that the(Progressive). The

withduty cooperatetomaterially breached hisconcluded that he had
claim. affirm.investigationin of his insurance WeProgressive the

inthe or are thefacts found trial court evidentfollowing byThe were
accident,7, 2002, in vehiclesinglethe was apetitionerrecord. On March

filed a claim underpetitionerthe of his vehicle. Theresulting in total loss
13, 2002,Marchon the of the accident. OnProgressive dayhis policy with

his notindicating maythat claimpetitionersent a letter to theProgressive
petitionerto whether the was aquestionwas a asbe covered because there
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Hampshire,resident.of as forrequiredNew coverage policy. Byunder the
16, 2002,Aprilletter dated Progressive denied the petitioner’s claim

its investigationbecause concluded that the petitioner’s primary residence
was in Massachusetts.

2002,MayIn petitionerthe sent a letter Progressiveto itscontesting
that he' infinding resided ProgressiveMassachusetts. notified the

18, 2002,on itpetitioner June that was itsrescinding coveragedenial' of
reopeningand its ofinvestigation the claim. That aday,same claims

representative from Progressive contacted the petitioner’s counsel to
(EUO)arrange an examination under oath of the petitioner. Progressive

also retained local counsel to inassist the ofinvestigation Bythe'claim.
24, 2002,letter petitioner’sdated June the counsel informed the claims

representative that he forwould be available the onEUO four dates
1-5, 28,theduring July 2002,week of 2002. Progressive’sOn June local

counsel sent to petitioner’sa letter the statingcounsel that he “would like
to take petitioner’s] deposition” requesting[the and petitionerthat the
bring EUO, returns,several documents to includingthe of hiscopies tax
utility bills and policies.homeowner’s insurance The notEUO was

Progressive’sscheduled because counsel was not available during the
10, 2002,holiday Julyweek. On petitioner’sthe tocounsel wrote

Progressive’s noting that proposedcounsel his dates for hadthe EUO
andpassed stating petitionerthat the “may longer giveno be to hiswilling

a judicial process.”outside of formal The petitioner’sdeposition counsel
18,sent another letter Progressive’s 2002,to counsel on July statingagain

that he believed the matter “would best be parametersresolved within the
judicialof formal process.” He filed a forsubsequently petition declaratory

23,2002.judgment Julyon
trial,At petitionerthe that his propertytestified in hadHampshireNew

it,two houses primaryon his residence and a rental unit. onBased this
testimony, Progressive conceded that the petitioner met the policy’s New

Thus,Hampshire residency requirement. onlythe issue thebefore trial
court was whether the petitioner obligationsbreached his under the

byinsurance contract torefusing submit to the EUO and initiating the
declaratory judgment action against Progressive investigationwhile its
was Thepending. trial court found that:

petitioner’sof was sent to inavailability[N]otice the insurer a
2002[,]24,letter dated June six days before the datefirst

was available. The insurer notwas able to conduct anpetitipner
during holidayEUO that week. The insurer’s attempt during the
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petitionerThe10, was futile.2002 to rescheduleJulyweek of
to ansubmittingeverlater withoutdaysfiled this suit twelve

EUO.

itsconcluded, the insurer breachedfiling“Both suit beforetrial courtThe
insuranceis of theto to an EUO a breachrefusingand submitobligations

thea breach ofan EUO was alsorefusal to scheduleThe insured’spolicy.
hisofpetitioner’sthat the breachThe court also foundclause.”cooperation
theit boreProgressiveto becauseprejudicialwasobligationscontractual

action.declaratory judgmentthedefendingofcost
in its factualthe trial court erredargues thatappeal, petitionertheOn

theargues thatto to an EUO. He alsohe refused submitfinding that
to forto an EUOan failure submitbybe insured’sprejudicedinsurer must

policy.breach ofit constitute a material theto
anforrequestto athat submission reasonableProgressive counters

theto underrecoveryprecedentas a conditionshould be construedEUO
it hascoverage provingwithout beendenyit mayand thuspolicy

agree.Weby petitioner’sthe breach.prejudiced
arefindings unless theytrial court’s factualwill affirm theWe

legalthe trial court’sand will affirmthe evidence weunsupported by
Englandof Homesa matter law. Newunless erroneous asrulings they are

(2004). TheTrust, 732, 734150 N.H.Irrevocablev. R.J. Guarnaccia
foris of law thisquestionapolicy languageof insuranceinterpretation

103, 105150 N.H.Syndicates,v. Ins.Lloyd’stocourt decide. Godbout
a(2003). as wouldpolicyof an insurancelanguagetheWe construe

on a more thanin the insured basedpositionthe ofpersonreasonable
Policya Id. terms are construedreading the as whole.policyofcasual

weunambiguous,of are clear andpolicythe terms aobjectively, and where
notId. needordinary meaning.natural and Weaccord the itslanguage

ispolicyof when acoverageparties’ expectationsexamine the reasonable
Id.unambiguous.andclear

the court erred in its factualFirst, argues that trialpetitionerthe
10, toJulythe of 2002during weekfinding attemptthat insurer’s“[t]he

thetoSpecifically, petitioner pointsfutile.” thewas[the EUO]reschedule
10, 2002, toJulyto him onfinding Progressivethat wrotetrial court’s

himProgressive never informedthe EUO. He contends thatreschedule
not toattemptinconvenient and didproposedthe dates werethat

the EUO.reschedule
inerred thatfindingthe trial courtpetitionerwith the thatagreeWe

2002,10, theJuly regardinghim oncorrespondencesentProgressive
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is, however,EUO. There other toevidence support the trial court’s
conclusion that petitionerthe First,refused to submit anto EUO. the
petitioner wrote Progressive July 18, 2002,to on 10 and July indicating

may‘notthat he willingbe to ansubmit to examination and that he
proceedintended to judicial Second,with formal process. petitioner’sthe

testimony at trial Progressiveindicates that petitionercontacted the to
reschedule the afterEUO the proposed passed:dates had

[Atty. Rehnborg]: ProgressiveAnd then methroughsaid we
can’t it 4],do week July[the of but canwe do it a orweek two

Youlater. that?knew

[Petitioner]: Yes.

Now,[Atty. Rehnborg]: a letter was sent to your attorney, ...
to,forasking you youwhen attended the deposition, come with

documents,certain are ofyou aware that?

[Petitioner]: Yes.

[Atty. Rehnborg]: you gatherDid those documents back there so
that they be earlywould available in July?

[Petitioner]: No.

[Atty. Rehnborg]: Why?

Because at the it[Petitioner]: time was chosen it would be better
to pursue through legalthis action.

[Atty. Rehnborg]: youAnd Iknew wanted you... to produce
records?

[Petitioner]: Yes.

[Atty. Rehnborg]: you knew, not,And also youdid that that was
part Progressive’sof ininvestigation this matter to determine
the ofissue residency?

[Petitioner]: Yes.

[Atty. AndRehnborg]: you refused to do so?
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Yes.[Petitioner]:

wetestimony,petitioner’sand theof the recordon our reviewBased
andstatementsfinding petitioner’sthat thetrial court’sthat theconclude

anforProgressive’s requesttoa to submitconstituted refusalactions
reSee Inby the evidence.unsupportederroneous orclearlynotwasEUO

(2004).425, 428151N.H.King,Estate of
that it wasproveNext, Progressive mustarguespetitionerthe that

filingan topriorsubmit to EUOfailure toby petitioner’stheprejudiced
as aprovisionconstrue the EUOthat we shouldProgressivesuit. counters

it should notpolicy,the and thusto underrecoveryprecedentcondition
fromprejudice petitioner’sthe breach.proveto that it sufferedhave

orin of an accidentinsured’s duties casedetailingsection theUnder the
loss, policy provides:the insurance

this must:claiming coverage policyA underperson

lawsuit;a orany concerningin claimwith us mattercooperate1.

statements, includingsignedus and recorded3. allow to take
oath, and answer allexaminations undersworn statements and

ask, mayas often wewe when and asquestions mayreasonable
reasonably require.

omitted.) “Legala of titledseparate policyUnder section the(Emphasis
Us,” maythe “We not be sued unless thereAgainst policy provides:Action

omitted.)of policy.” (Emphasiswith all the terms thiscomplianceis full
issue, law innot this is theAlthough previously “[i]twe have addressed

examination,an if isjurisdictions requestthat the submission to themost
reasonable, a to the insurer’sstrictly precedentis construed as condition

Co., 1247,Ins. 1250liability.” HinghamMello v. Mut. 656 N.E.2dFire
(Mass. Co.,1995); see v. Fire Ins. 660 So.also Goldman State Farm Gen.

(Fla.(Fla. 1995),300, denied,App.2d Dist. review 670 So. 2d 938303 Ct.
Segalla,1996); §3d 196:2213 L. Russ & T. Couch on Insurance

(1999). 542,424v. Travelers 544McCullough Companies,But see N.W.2d
(Minn. 1988) to is a condition to(holding precedentthat submission EUO

insurer);recovery filing against Wrightnot to suit thepolicyunder fire but
2003)Nebraska, (Neb.462, (holdingv. Farmers Mut. 669 466N.W.2dof

prejudice).that insurer must show
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The policy states that theunambiguously insured must allow
Progressive to take an examination under oath and that Progressive may
not be full compliance terms,sued unless there is with all of policythe
including Aprovision. petitioner’sthe EUO reasonable inperson the

asposition interpret policy requiring compliancewould the with the EUO
Godbout,request prior filing Thus,to suit. See 150 N.H. at 105. we

conclude that the language petitioner’s policyof the makes to asubmission
request precedentreasonable for an EUO a condition to filing suit. See

Goldman, 303; Mello,660 atSo. 2d 656 N.E.2d at 1249 (examiningn.3
similar policy language).

toCourts that construe submission an aEUO as condition toprecedent
notrecovery generally require provedo the insurer to itthat suffered

actual from anprejudice insured’s unexcused refiisal to submit to an
Co.,examination. Safety 692,Lorenzo-Martinez v. Ins. 790 N.E.2d 695-96

(Mass. 2003).App. Ct. ofpurposeThe an EUO isprovision to enable the
“to possesscarrier itself of all knowledge, and all information as to other

facts,sources and means of in toknowledge, regard the material to their
rights, to enable them to decide upon obligations,their and to protect them
against Co.,false claims.” v. Commonwealth Insurance 110 U.S.Claflin

(1884).81, 94-95 providesThe aEUO mechanism for tothe insurer
by obtainingcorroborate the claim information that is orprimarily

exclusively possessionwithin Lorenzo-Martinez,the of the insured. 790
N.E.2d at 696.

In ofsupport his that Progressivecontention must prove actual
prejudice, petitionerthe relies on Dover PartnershipMills v. Commercial

Cos.,Union Insurance provewhich held that an itinsurer must has been
prejudiced by an to areport potentialinsured’s failure claim “as soon as
practicable” under an policy.occurrence-based PartnershipDover Mills v.

Cos., (1999).336,Comm. Union Ins. 144 N.H. 339 But see Bianco Prof.
Co., (1999)288,Assoc. v. Home Ins. 144 N.H. 296 (holding that insurer is

provenot required prejudiceto due to late notice under a claims-made
policy). This holding reflects the view that “[t]he insured should not forfeit

protectionthe he paidhas for in the aabsence of substantial breach.”
Abington Drew, 464, (1969).Fire Ins. v.Co. 109 N.H. any466 We examine

insurer,toprejudice the as as length delaywell the of the theand reasons
it,for to determine lightwhether reasonable notice was ingiven of the

ofcircumstances the case. Dover Partnership,Mills 144 N.H. at 338.
prejudiced by notice,Unless the insurer was the late the insured’s failure

to timely report the claim is not a ofmaterial breach the thatpolicy would
excuse the from performance.insurer Id. at 339.
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fromdiffersprovisionan EUOofof insured’s breachThe effect an
notice does notdelay receivinginAtimelyto notice.providethe failure

id. Inthe claim. Seeability investigatetoinsurer’sthenecessarily impair
affects thesignificantlyan EUOto submit tocontrast, refusalan insured’s

atLorenzo-Martinez, 790 N.E.2dclaim. Seeof theinvestigationinsurer’s
in to resolve theorderHere, the EUOrequestedProgressive696.

requirenotwilldetermination. Wecoveragemake aissue andresidency
refusalby petitioner’stheprejudicedit has beento thatProgressive prove

to the EUO.to submit
is a conditionrequestwith the EUOcompliancewe thatBecause hold

the trialwe affirmpetitioner’s policy,to suit under thefilingprecedent
declaratoryfor relief.petitioner’s requestthedenyingordercourt’s

Affirmed.

Galway, JJ., concurred.C.J., Nadeau, andBroderick, Dalianisand

Grafton
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